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[4510-27] 
Titie 20—Employees’ Benefits 


CHAPTER VI—EMPLOYMENT STAND- 
ARDS ADMINISTRATION, DEPART- 
MENT OF LABOR 


SUBCHAPTER B—FEDERAL MINE SAFETY AND 
HEALTH ACT OF 1977, AS AMENDED 


BLACK LUNG BENEFITS PROGRAM 


Standards for Processing, 
' Adjudication, and Payment of Claims 


AGENCY: Employment Standards Ad- 
ministration, Department of Labor. 


ACTION: Final rulemaking. 


SUMMARY: On April 25, 1978, the 
Department of Labor published a 
notice of proposed rulemaking in the 
FEDERAL REGISTER (43 FR 17732-17765) 
which set forth proposed procedures 
to be applied in the filing, adjudica- 
tion, and payment of claims for bene- 
fits under part C of title IV of the Act. 
The revised part 725 is also applicable 
in certain respects to claims subject to 
review under section 435 of the Act 
(see part 727 of this title published 
elsewhere in this issue). In several pro- 
visions of this part, reference is made 
to 20 CFR Part 718. Notice of final ru- 
lemaking regarding 20 CFR Part 718 
will be published following the expira- 
tion of the comment period and after 
a review of the testimonial and docu- 
mentary comments received. As a 
result of these revisions, parts 715, 717 
and 720 are repealed. This revised part 
725 establishes procedures and stand- 
ards to be applied in the processing, 
adjudication and payment of claims 
for black lung benefits under part C of 
title IV of the Federal Mine Safety 
and Health Act of 1977, as amended by 
the Black Lung Benefits Reform Act 
of 1977 and the Black Lung Benefits 
Revenue Act of 1977. 


DATES: The revision of part 725 and 
the repeal of parts 715, 717, and 720 
are effective August 18, 1978. 


FOR FURTHER INFORMATION 

CONTACT: 
Robert B. Dorsey, Chief, Branch of 
Claims Determination, Division of 
Coal Mine Workers’ Compensation, 
U.S. Department of Labor, Room C- 
3526, 200 Constitution Avenue NW., 
Washington, D.C. 20210, telephone 
202-523-6727. 


SUPPLEMENTARY INFORMATION: 
The Black Lung Benefits Reform Act 
of i977 and the Black Lung Benefits 
Revenue Act of 1977 significantly 
amend title IV of the Federal Mine 
Safety and Health Act. Among other 
things, the 1977 amendments establish 
the Black Lung Disability Trust Fund 
for the payment of all claims predicat- 
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ed upon coal mine employment which 
terminated prior to January 1, 1970, 
and for other claims for which no op- 
erator liability can be established. 
This fund is financed by a tax upon 
coal produced by individual coal mine 
operators. 

Other provisions of the Act as now 
amended substantially amend the 
standards for determining eligibility 
for benefits, modify the evidentiary re- 
quirements necessary to establish enti- 
tlement to benefits, eliminate certain 
restrictions on the filing of claims, es- 
tablish penalties to be imposed if a 
coal mine operator fails to meet its ob- 
ligations, and make technical, correct- 
ing, and other administrative, oroce- 
durai, and substantive changes which 
make it necessary to repeal parts 715, 
717, and 720, and completely revise 
part 725, of this subchapter. 

Comments were received on the pro- 
posed part 725 from individual black 
lung claimants, groups which assist 
claimants in obtaining benefits, claim- 
ant representatives, Members of Con- 
gress, attorneys, coal mine operators 
and their representatives, and coal 
mine construction companies and 
their representatives. The vast major- 
ity of comments received were sub- 
stantive, detailed and very useful to 
the Department. 

The Department has responded to 
all relevant and substantive comments 
and has made changes in the rules 
where necessary. Following each final 
rule set forth, the Department has re- 
sponded, in discussion form, to the 
comments received and changes made 
in the rules. These discussions are en- 
titled Comments Received and Discus- 
sion and Changes. Our purpose is to 
respond to all relevant and substantive 
comments and to. specify those 
changes made in the rules. Wherever 
possible, comments which are essen- 
tially similar are considered together. 

The discussion following each rule 
contained in this document shail not 
be considered a part of the rule and 
will not be published in the Code of 
Federal Regulations. 

A few of the revisions made reflect 
technical, clarifying, and correcting 
changes felt to be necessary by De- 
partment of Labor personnel. 

Singe these rules implement the 
recent amendments to title IV of the 
Act and because of the need to imme- 
diately commence the processing and 
adjudication of claims for benefits, I 
find that good cause exists for making 
these rules effective immediately. 

Accordingly, 20 CFR Chapter VI, 
subchapter B is revised as follows: 


PART 715—BLACK LUNG BENEFITS 
PROGRAM UNDER TITLE IV OF THE 
FEDERAL COAL MINE HEALTH AND 
SAFETY ACT; GENERAL PROVI- 
SIONS [REPEALED] 


PART 717—FILING AND PRELIMI- 
NARY PROCESSING OF CLAIMS 
FOR BLACK LUNG BENEFITS AFTER 
JUNE 30, 1973, UNDER TITLE IV, 
PART B, SECTION 415 OF THE FED- 
ERAL COAL MINE HEALTH AND 
SAFETY ACT AS AMENDED ([RE- 
PEALED] 


PART 720—DETERMINATION OF 
BLACK LUNG BENEFITS CLAIMS 
UNDER SECTION 415 OF THE FED- 
ERAL COAL MINE HEALTH AND 
SAFETY ACT AND PAYMENT OF 
BENEFITS TO CLAIMANTS [RE- 
PEALED] 


1. Parts 715, 717, and 720 are re- 
pealed. 

2. Part 725 is revised to read as fol- 
lows: 


PART 725—CLAIMS FOR BENEFITS 
UNDER PART C OF TITLE iV OF THE 
FEDERAL MINE SAFETY AND 
HEALTH ACT, AS AMENDED 


Subpart A—General 

Sec. 

725.1 Statutory provisions. 

725.2 Purpose and applicability of this 
part. 

725.3 Contents of this part. 

725.4 Applicability of other parts in this 
title. 

725.101 Definitions and use of terms. 

725.102 Disclosure of program information. 


Subpart B—Persons Entitied to Benefits, 
Conditions, and Duration of Entitlement 


725.201 Who is entitled to benefits; ccon- 
tents of this subpart. 


CONDITIONS AND DURATION OF 
ENTITLEMENT 


725.202 Miner defined, condition of entitle- 
ment; miner. 
725.203 Duration of entitlement; miner. 


BENEFITS ON ACCOUNT OF LIVING 
DEPENDENTS (AUGMENTED BENEFITS) 


725.204 Determination of 
spouse. 

725.205 Determination of 
spouse. 

725.206 Determination of relationship; di- 
vorced spouse. 

725.207 Determination of dependency; di- 
vorced spouse. 

725.208 Determination of 
child. 

725.209 Determination of 
child. 

725.210 Duration of augmented benefits. 

725.211 Time of determination of relation- 
ship and dependency of spouse or child 
for purposes of augmentation of bene- 
fits. 


relationship; 


dependercy; 


relationship; 


dependency; 
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Sec. 


725.212 Conditions of entitlement; surviv- 
ing spouse or surviving divorced spouse. 

725.213 Duration of entitlement; surviving 
spouse or surviving divorced spouse. 

725.214 Determination of relationship; 
viving spouse. 

725.215 Determination of dependency; 
viving spouse. 

725.216 Determination of relationship; 
viving divorced spouse. 

725.217 Determination of dependency; 
viving divorced spouse. 

725.218 Conditions of entitlement; child. 

725.219 Duration of entitlement; child. 

725.220 Determination of relationship; 
child. 

725.221 Determination 
child. 

725.222 Conditions of entitlement; parent, 
brother or sister. 

725.223 Duration of entitlement; parent, 
brother or sister. 

725.224 Determination of 
parent, brother or sister. 

725.225 Determination of 
parent, brother or sister. 

725.226 “Good cause” for delayed filing of 
proof of support. 

725.227 Time of determination of relation- 
ship and dependency of survivors. 

725.228 Effect of conviction of felonious 
and intentional homicide on entitlement 
to benefits. 


sur- 
sur- 
sur- 


sur- 


of dependency; 


relationship; 


dependency; 


TERMS USED IN THIS SUBPART 


725.229 Intestate personal property. 

725.230 Legal impediment. 

725.231 Domicile. 

725.232 Member of the same household— 
“living with,” “living in the same house- 
hold,” and “living in the miner’s house- 
hold,” defined. 

725.233. Support and contributions. 


Subpar? C—Filing of Claims 


725.301 Who may file a claim. 

725.302 Evidence of authority to file a 
claim on behalf of another. 

725.303 Date and place of filing of claims. 

725.304 Forms and initial processing. 

725.305 When a written statement is con- 
sidered a claim. 

725.306 Withdrawal of a claim. 

725.307 Cancellation of a request for with- 
drawal. 

725.308 Time limits for filing claims. 

725.309 Duplicate claims. 

725.310 Modification of awards and den- 
ials. 

725.311 Communications with respect to 
claims; time computations. 


Subpart D—Adjudication of Claims; 
Adjudication Officers 


725.350 Who are the adjudication officers. 

725.351 Powers of adjudication officers. 

725.352 Disqualification of adjudication of- 
ficers. 


PARTIES AND REPRESENTATIVES 


725.360 
725.361 
125.362 
725.363 
725.364 


Parties to proceedings. 

Party amicus curiae. 
Representation of parties. 
Qualification of representative. 
Authority of representative. 


FEDERAL 
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Sec. 

725.365 Approval of representative’s fees: 
lien against benefits. 

725.366 Fees for representatives. 

725.367 Payment of a claimant’s attorney’s 
fee by responsible operator. 

725.401 Claims development—general. 

725.402 Approved State workers’ compen- 
sation law. 

725.403 Requirement to file under State 
workers’ compensation law—section 415 
claims. 

725.404 Development of evidence—general. 

725.405 Development of medical evidence: 
scheduling of medicai examinations and 
tests. 

725.406 Medical examinations and tests. 

725.407 Additional medical evidence. 

725.408 Refusal to submit to medical ex- 
aminations or tests. 

725.409 Denial of a claim by reason of 
abandonment. 


ADJUDICATION BY THE DEPUTY COMMISSIONER 


725.410 Initial findings by the deputy com- 
missioner. 

725.411 Adjudication upon initial findings 
of eligibility and no operator responsi- 
bility. 

725.412 Identification and notification of 
responsible operator. 

725.413 Operator’s response to notification. 

725.414 Development of operator’s evi- 
dence; claimant’s rebuttal evidence. 

725.415 Action by the deputy commissioner 
after development of operator’s evi- 
dence. 

725.416 Conferences. 

725.417 Action at the conclusion of confer- 
ence. 

725.418 Proposed decision and order. 

725.419 Response to proposed decision and 
order. 

725.420 Initial determinations. 

725.421 Referral of claim to the Office of 
Administrative Law Judges. 

725.422 Legal assistance. 


Subpart E—Hearings 


725.450 
725.451 


Right to a hearing. 

Request for hearing. 

725.452 Type of hearing; parties. 

725.453 Notice of hearing. 

725.453A Time and place of hearing. 

725.454 Change of time and place for hear- 
ing; transfer of cases. 

725.455 Hearing procedures; generally. 

725.456 Introduction of documentary evi- 
dence. 

725.457 Witnesses. 

725.458 Depositions; interrogatories. 

725.459 Witness fees. 

725.459A Oral argument and written alle- 
gations. 

725.460 Consolidated hearings. 

725.461 Waiver of right to appear and pres- 
ent evidence. 
725.462 Withdrawal of controversion of 
issues set for formal hearing; effect. 
725.463 Issues to be resolved at hearing; 
new issues. 

725.464 Record of hearing. 

725.465 Dismissals for cause. 

725.466 Order of dismissal. 

725.475 Termination of hearings. 

725.476 Issuance of decision and order. 

725.477 Form and contents of decision and 
order. 

725.478 Filing and service of decision and 
order. 

725.479 Finality of decisions and orders. 
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Sec. 

725.480 Modification of decisions and 
orders. 

725.481 Right to appeal to the Benefits 
Review Board. 

725.482 Judicial review. 

725.483 Costs in proceedings broughi with- 
out reasonable grounds. 


Subpart F—Responsible Coal Mire Operators 


GENERAL PROVISIONS 


725.490 
725.491 


Statutory provisions and scope. 

Operator defined..- 

725.492 Responsible operator defined. 

725.493 Criteria for identifying a responsi- 
ble operator. 

725.494 Insurance coverage. 

725.495 Penalty for failure to insure. 


Subpart G—Payment of Benefits 


725.501 Payment provisions generally. 

725.502 Manner of payment; payment peri- 
ods. 

725.503 Date from which benefits are pay- 
able. 

725.503A Payments to a claimant em- 
ployed as a miner. 

725.504 Payees. 

725.505 Payment on behalf of another: 
“legal guardian” defined. 

725.506 Guardian for minor or incompe- 
tent. 

725.510 Representative payee. 

725.511 Use and benefit defined. 

725.512 Support of legally dependent 


spouse, child, or parent. 

725.513 Accountability; transfer. 

725.514 Certification to dependent of aug- 
mentation portion of benefit. 

725.515 Assignment and exemption from 
claims of creditors. 


BENEFIT RATES 


725.529 Computation of benefits. 

725.521 Commutation of payments; lump 
sum awards. 

725.522 Payments prior to final adjudica- 
tion. 


SPECIAL PROVISIONS FOR OPERATOR PAYMENTS 


725.530 Operator payments; generally. 

725.531 Receipt for payment. 

725.532 Suspension, reduction or termina- 
tion of payments. 


INCREASES AND REDUCTIONS OF BENEFITS 


725.533 Modification of benefits amounts; 
general. - 

725.534 Reduction of State benefits. 

725.535 Reduction; receipt of State or Fed- 
eral benefit. 

725.536 Reductions; excess earnings. 

725.537 Reductions; retroactive effect of an 
additional claim for benefits. 

725.538 Reductions; effect of augmentation 
of benefits based on subsequent quailifi- 
cation of individual. 

725.539 More than one reduction event. 


OVERPAYMENTS; UNDERPAYMENTS 


725.540 Overpayments. 

725.541 Notice of waiver of adjustment or 
recovery of overpayment. 

725.542 When waiver of adjustment or re- 
covery may be applied. 

725.543 Standards for waiver of adjust- 
ment or recovery. 

725.544 Collection and compromise 
claims for overpayment. 

725.545 Underpayments. 


of 


18, 1978 
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Sec. 

725.546 Relation to provisions for reduc- 
tions or increases. 

725.547 Applicability of overpayment and 
underpayment provisions to operator or 
carrier. 


Subpart H—Enforcement of Liability; Reports 


725.601 Enforcement generally. 

725.602 Reimbursement of the fund. 

725.603 Payments by the fund on behalf of 
an operator; liens. 

725.604 Enforcement of final awards. 

725.605 Defaults. 

725.606 Security for the payment of bene- 
fits. 

725.607 
tion. 

725.608 Interest. 

725.620 Failure to secure benefits; other 
penalties. 

725.621 Reports. 


Payments in addition to compensa- 


Subpart I—Medicc! Benefits and Vocational 
Rehabilitation 

725.701 Availability of medical benefits. 

725.701A Claims for medical benefits only 
under section 11 of the Reform Act. 

725.702 Physician defined. 

725.703 Notification of right to medical 
benefits; authorization of treatment. 

725.704 Arrangements for medical care. 

725.705 Authorization to provide medical 
services. 

725.706 Reports of physicians and supervi- 
sion of medical care. 

725.707 Disputes concerning medical bene- 
fits. 

725.710 Objective of vocational rehabilita- 
tion. 

725.711 Requests for referral to vocational 
rehabilitation assistance. 


AvuTHoriTy: 5 U.S.C. 361, Reorganization 
Plan No. 6 of 1950, 15 FR 3174, 30 U.S.C. 901 


et seq., 902(f), 925, 932, 934, 936, 945; 33 
U.S.C. 901 et seq. 


Subpart A—Generai 


§ 725.1 Statutory provisions. 


(a) General. Title IV of the Federal 
Mine Safety and Health Act of 1977, 
as amended by the Black Lung Bene- 
fits Reform Act of 1977 and the Black 
Lung Benefits Revenue Act of 1977, 
provides for the payment of benefits 
to a coal miner who is totally disabled 
due to pneumoconiosis (black lung de- 
sease) and to certain survivors of a 
miner who was totally (or in accord- 
ance with section 411(c)(5) of the Act, 
partially) disabled due to pneumocon- 
iosis, or who died due to pneumoconio- 
sis. 

(b) Part B. Part B of title IV of the 
Act provided that all claims filed be- 
tween December 30, 1969, and June 30, 
1973, are to be filed with, processed, 
and paid by the Secretary of Health, 
Education, and Welfare through the 
Social Security Administration; claims 
filed by the survivor of a miner before 
January 1, 1974, or within 6 months of 
the miner’s death if death occurred 
before January 1, 1974, and claims 
filed by the survivor of a miner who 
was receiving benefits under part B of 
title IV of the Act at the time of 
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death, if filed within 6 months of the 
miner’s death, are also adjudicated 
and paid by the Social Security Ad- 
ministration. 

(c) Section 415. Claims filed by a 
miner between July 1 and December 
31, 1973, are adjudicated and paid 
under section 415. Section 415 provides 
that a claim filed between the appro- 
priate dates shall be filed with and ad- 
judicated by the Secretary of Labor 
under certain incorporated provisions 
of the Longshoremen’s and Harbor 
Workers’ Compensation Act (33 U.S.C. 
901 et seq.). A claim approved under 
section 415 is paid under part B of title 
IV of the Act for periods of eligibility 
occurring between July 1 and Decem- 
ber 31, 1973, by the Secretary of Labor 
and for periods of eligibility thereaf- 
ter, is paid by a coal mine operator 
which is determined liable for the 
claim or the Black Lung Disability 
Trust Fund if no operator is identified 
or if the miner’s last coal mine em- 
ployment terminated prior to January 
1, 1970. An operator which may be 
found liable for a section 415 claim is 
notified of the claim and ‘allowed to 
participate fully in the adjudication of 
such claim. A claim filed under section 
415 is for all purposes considered as if 
it were a part C claim (see paragraph 
(d) of this section) and the provisions 
of part C of title IV of th Act are fully 
applicable to a section 415 claim 
except as is otherwise provided in sec- 
tion 415. 

(d) Part C. Claims filed by a miner 
or survivor on or after January 1, 
1974, are filed, adjudicated, and paid 
under the provisions of part C of title 
IV of the Act. Part C requires that a 
claim filed on or after January 1, 1974, 
shall be filed under an applicable ap- 
proved State workers’ compensation 
law, or if no such law has been ap- 
proved by the Secretary of Labor, the 
claim may be filed with the Secretary 
of Labor under section 422 of the Act. 
Claims filed with the Secretary of 
Labor under part C are processed and 
adjudicated by the Secretary and paid 
by a coal mine operator. If the miner’s 
last coal mine employment terminated 
before January 1, 1970, or if no re- 
sponsible operator can be identified, 
benefits are paid by the Black Lung 
Disability Trust Fund. Claims adjudi- 
cated under part C are subject to cer- 
tain incorporated provisions of the 
Longshoremen’s and Harbor Workers’ 
Compensation Act. 

(e) Section 435. Section 435 of the 
Act affords each person who filed a 
claim for benefits under part B, sec- 
tion 415, or part C, and whose claim 
had been denied or was still pending 
as of March 1, 1978, the effective date 
of the Black Lung Benefits Reform 
Act of 1977, the right to have his or 
her claim reviewed on the basis of the 
1977 amendments to the Act, and 


under certain circumstances to submit 
new evidence in support of the claim. 
(f) Changes made by the Black Lung 
Benefits Reform Act of 1977. In addi- 
tion to those changes which are re- 
flected in paragraphs (a)-(e) of this 
section, the Black Lung Benefits 
Reform Act of 1977 contains a number 
of significant amendments to the Act’s 
standards for determining eligibility 
for benefits. Among these are: (1) A 
provision which clarifies the definition 
of “pneumoconiosis” to include any 
“chronic dust disease of the lung and 
its sequelae, including respiratory and 
pulmonary impairments, arising out of 
coal mine employment”; (2) a provi- 
sion which defines ‘‘miner” to include 
any person who works or has worked 
in or around a coal mine or coal prepa- 
ration facility, and in coal mine con- 
struction or coal transportation under 
certain circumstances; (3) a provision 
which limits the denial of a claim 
solely on the basis of employment in a 
coal mine; (4) a provision which autho- 
rizes the Secretary of Labor to estab- 
lish standards and develop criteria for 
determining total disability or death 
due to pneumoconiosis with respect to 
a part C claim; (5) a new presumption 
which requires the payment of bene- 
fits to the survivors of a miner who 
was employed for 25 or more years in 
the mines under certain conditions; (6) 
provisions relating to the treatment to 
be accorded a survivor’s affidavit, cer- 
tain X-ray interpretations, and certain 
autopsy reports in the development of 
a claim; and (7) other clarifying, pro- 
cedural, and technical amendments. 
(g) Changes made by the Biack Lung 
Benefits Revenue Act of 1977. The 
Black Lung Benefits Revenue Act of 
1977 establishes the Black Lung Dis- 
ability Trust Fund which is financed 
by a specified tax imposed upon each 
ton of coal (except lignite) sold in the 
United States after March 31, 1978. 
The Secretary of the Treasury is the 
managing trustee of the fund and 
benefits are paid from the fund upon 
the direction of the Secretary of 
Labor. The fund is liable for the pay- 
ment of all claims approved under sec- 
tion 415, part C and section 435 of the 
Act for all periods of eligibility occur- 
ring on or after January 1, 1974, with 
respect to claims where the miner’s 
last coal mine employment terminated 
before January 1, 1970, or where indi- 
vidual liability cannot be assessed 
against a coal mine operator due to 
bankruptcy, insolvency, or the like. 
The fund is also authorized to pay cer- 
tain claims which a responsible opera- 
tor has refused to pay within a reason- 
able time, and seek reimbursement 
from such operator. The purpose of 
the fund and the Black Lung Benefits 
Revenue Act of 1977 is to insure that 
coal operators or the coal industry will 
fully bear the cost of black lung dis- 
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ease for the present time and in the 
future. The Black Lung Benefits Reve- 
nue Act of 1977 also contains other 
provisions relating to the fund and au- 
thorizes a coal mine operator to estab- 
lish its own trust fund for the pay- 
ment of certain claims. _ 

(h) Longshoremen’s Act provisions. 
The adjudication of claims filed under 
sections 415, 422, and 435 of the Act is 
governed by various procedural and 
other provisions contained in the 
Longshoremen’s and Harbor Workers’ 
Compensation Act (LHWCA), as 
amended from time to time, which are 
incorporated within the Act by sec- 
tions 415 and 422. The incorporated 
LHWCA provisions are applicable 
under the Act except as is otherwise 
provided by the Act or as provided by 
regulations of the Secretary. Although 
occupational disease benefits are also 
payable under the LHWCA, the pri- 
mary focus of the procedures set forth 
in that Act is upon a time definite of 
traumatic injury or death. Because of 
this and other significant differences 
between a black lung and longshore 
claim, it is determined, in accordance 
with the authority set forth in section 
422 of the Act, that certain of the in- 
corporated procedures prescribed by 
the LHWCA must be altered to fit the 
circumstances ordinarily confronted in 
the adjudication of a black lung claim. 
The changes made are based upon the 
Department’s experience in processing 
black lung claims since July 1, 1973, 
and all such changes are specified in 
this part or part 727 of this sub- 
chapter. No other departure from the 
incorporated provisions of the 
LHWCA is intended. 


Comments received: One comment sug- 
gests that the definition of pneumoconiosis 
in paragraph (f) should more accurately re- 
flect the language of the Act. 

Discussion and changes: The suggestion is 
accepted although the Department does not 
consider this a substantive change. 


§ 725.2 Purpose and applicability of this 
part. 


(a) It is the purpose of this part to 
set forth the procedures to be followed 
and standards to be applied in the 
filing, processing, adjudication, and 
payment of claims filed under part C 
of title IV of the Act. 

(b) This part is applicable to all 
claims filed under part C of titie IV of 
the Act on or after the effective date 
of this part and shall also be applica- 
ble to claims pending on the effective 
date of this part as provided in part 
727 of this subchapter. This part is ap- 
plicable to claims considered under 
section 435 of the Act and part 727 of 
this subchapter. 


Comments received: None. 
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§ 725.3 Contents of this part. 


(a) This subpart A describes the stat- 
utory provisions which relate to claims 
considered under this part, the pur- 
pose and scope of this part, definitions 
and usages of terms applicable to this 
part, and matters relating to the avail- 
ability of information collected by the 
Department of Labor in connection 
with the processing of claims. 

(b) Subpart B contains criteria for 
determining who may be found enti- 
tled to benefits under this part and 
other provisions relating to the condi- 
tions and duration of eligibility of a 
particular individual. 

(c) Subpart C describes the proce- 
dures to be followed and action to be 
taken in connection with the filing of 
a claim under this part. 

(d) Subpart D of this part sets forth 
the duties and powers of the persons 
designated by the Secretary of Labor 
to adjudicate claims, provisions relat- 
ing to the rights of parties and repre- 
sentatives of parties, and the proce- 
dure to be followed in the informal 
processing and adjudication of a claim 
under this part. 

(e) Subpart E describes the proce- 
dures to be followed if a hearing is re- 
quired with respect to a claim. 

(f) Subpart F contains provisions 
governing the identification of a coal 
mine operator which may be liable for 
the payment of a claim under this 
part. 

(g) Subpart G contains provisions 
governing the payment of benefits 
with respect to an approved claim. 

(h) Subpart H describes the statuto- 
ry mechanisms provided for the en- 
forcement of a coal mine operator’s li- 
ability, sets forth the penalties which 
may be applied in the case of a de- 
faulting coal mine operator, and de- 
scribes the obligation of coal operators 
and their insurance carriers to file cer- 
tain reports. 

(i) Subpart I describes the right of 
certain beneficiaries to receive medical 
treatment benefits and vocational re- 
habilitation under the Act. 


Comments received: None. 


§ 725.4 Applicability of other parts in this 
title. 


(a) Part 718. Part 718 of this sub- 
chapter, which contains the criteria 
and standards to be applied in deter- 
mining whether a miner is or was to- 
tally disabled due to pneumoconiosis, 
or whether a miner died due to pneu- 
moconiosis, shail be applicable to the 
determination of claims under this 
part. Until a revised part 718 is pro- 
mulgated by the Secretary in accord- 
ance with section 402(f)(1) of the act, 
the criteria contained in subpart C of 
part 727 of this subchapter shall be 
applicable in determining claims under 
this part, and such criteria shall be ap- 
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plicable at all times with respect to 
claims filed under this part and under 
section 11 of the Black Lung Benefits 
Reform Act of 1977. 

(b) Parts 715, 717, and 720. Parts 
715, 717, and 720 of this subchapter, 
which established the procedures for 
the filing, processing, and payment of 
claims filed under section 415 of the 
Act, are repealed and pertinent provi- 
sions of these parts which retain sig- 
nificance are incorporated within this 
part as appropriate. 

(c) Part 726. Part 726 of this sub- 
chapter, which sets forth the obliga- 
tions imposed upon 2 coal operator to 
insure or self-insure its liability for the 
payment of benefits to certain eligible 
claimants, is applicable to this part as 
appropriate. 

(d) Part 727. Part 727 of this sub- 
chapter, which governs the review, ad- 
judication and payment of pending 
and denied claims under section 435 of 
the Act, is applicable to this part as 
provided in such part 727. The criteria 
contained in subpart C of part 727 for 
determining a claimant’s eligibility for 
benefits shall be applicable under this 
part with respect to all claims filed 
before a revised part 718 of this sub- 
chapter is promulgated by the Secre- 
tary in accordance with section 
402(f\(1) of the Act, and shall also be 
applicable to all claims filed under this 
part, and under section 11 of the Black 
Lung Benefits Reform Act of 1977. 

(e) Part 410. Part 410 of this title, 
which sets forth provisions relating to 
a claim for black lung benefits under 
part B of title IV of the Act, is inappli- 
cable to this part except as is provided 
in this part, or in part 718 of this sub- 
chapter. 


Comments Received: None for which a re- 
sponse is required. 


§ 725.101 Definitions and use of terms. 


(a) Definitions. For purposes of this 
subchapter, except where the content 
clearly indicates otherwise, the follow- 
ing definitions apply: 

(1) The “Act” means the Federal 
Coal Mine Health and Safety Act, 
Pub. L. 91-173, 83 Stat. 742, 30 U.S.C. 
801-960, as amended by the Black 
Lung Beneiits Act of 1972, the Mine 
Safety and Health Act of 1977, the 
Black Lung Benefits Reform Act of 
1977, and the Black Lung Benefits 
Revenue Act of 1977. 

(2) The “Longshoremen’s Act” or 
“LHWCA” means the Longshoremen’s 
and Harbor Workers’ Compensation 
Act of March 4, 1927, c. 509, 44 Stat. 
1424, 33 U.S.C. 901-950, as amended 
from time to time. 

(3) The “Social Security Act” means 
the Social Security Act, Act of August 
14, 1935, c. 531, 49 Stat. 620, 42 U.S.C. 
301-431, as amended from time to 
time. 
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(4) A “workers’ compensation law” 
means a law providing for payment of 
benefits to employees, and their de- 
pendents and survivors, for disability 
on account of injury, including occu- 
pational disease, or death, suffered in 
connection with their employment. 

(5) “State” includes any state of the 
United States, the District of Colum- 
bia, the Commonwealth of Puerto 
Rico, the Virgin Islands, American 
Samoa, Guam, the Trust Territory of 
the Pacific Islands, and prior to Janu- 
ary 3, 1959, and August 21, 1959, re- 
spectively, the territories of Alaska 
and Hawaii. 

(6) “Department” means the United 
States Department of Labor. 

(7) “Secretary” means the Secretary 
of Labor, United States Department of 
Labor, or a person, authorized by him 
or her to perform his or her functions 
under title IV of the Act. 

(8) “Office” or “OWCP” means the 
Office of Workers’ Compensation Pro- 
grams, United States Department of 
Labor. 

(9) “Director” means the Director, 
OWCP, or his or her designee. 

(10) “Division” of “DCMWC” means 
the Division of Coal Mine Workers’ 
Compensation in the OWCP, United 
States Department of Labor. 

(11) “Deputy Commissioner” means 
a person appointed as provided in Sec- 
tions 39 and 40 of the LH WCA, or his 
or her designee, who is authorized to 
develop and adjudicate claims as pro- 
vided in this subchapter (see 
§ 725.350). 

(12) “Office of Administrative Law 
Judges” means the Office of Adminis- 
trative Law Judges, U.S. Department 
of Labor. 

(13) “Chief Administrative Law 
Judge” means the Chief Administra- 
tive Law Judge of the Office of Ad- 
ministrative Law Judges, U.S. Depart- 
ment of Labor, 1111 20th Street, NW., 
Washington, D.C. 20036. 

(14) “Administrative law judge” 
means a person qualified under 5 
U.S.C. 3105 to conduct hearings and 
adjudicate claims for benefits filed 
pursuant to section 415 and part C of 
the Act. Until March 1, 1979, it shall 
also mean an individual appointed to 
conduct such hearings and adjudicate 
such claims under Pub. L. 94-504. 

(15) “Benefits Review Board” or 
“Board” means the Benefits Review 
Board, U.S. Department of Labor, an 
appellate tribunal appointed by the 
Secretary of Labor pursuant to the 
provisions of section 21(b)(1) of the 
LHWCA. See parts 801, 802 of this 
title. 

(16) “Claim” means a written asser- 
tion of entitlement to benefits under 
section 415 or part C of title IV of the 
Act, submitted in a form and manner 
authorized by the provisions of this 
subchapter. 
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(17) “Claimant” means an individual 
who files a claim for benefits under 
this part. 

(18) “Benefits” means all money or 
other benefits paid or payable under 
section 415 or part C of title IV of the 
Act on account of disability or death 
due to pneumoconiosis. 

(19) “Beneficiary” means a miner or 
any surviving spouse, divorced spouse, 
child, parent, brother or sister, who is 
entitled to benefits under either sec- 
tion 415 or part C of title IV of the 
Act. 

(26) “Pneumoconiosis” means a 
chronic dust disease of the lung and 
its sequelae, including respiratory and 
pulmonary impairments, arising out of 
coal mine employment (see part 718 of 
this subchapter). 

(21) “Total disability” and “partial 
disability,” for purposes of this part, 
have the meaning given them as pro- 
vided in part 718 of this subchapter. 

(22) “The Nation’s coal mines” 
means all coal mines located in any 
State. 

(23) “Coal mine” means an area of 
land and all structures, facilities, ma- 
chinery, tools, equipment, shafts, 
slopes, tunnels, excavations and other 
property, real or personal, placed 
upon, under or above the surface of 
such land by any person, used in, or to 
be used in, or resulting from, the work 
of extracting in such area bituminous 
coal, lignite or anthracite from its nat- 
ural deposits in the earth by any 
means or method, and in the work of 
preparing the coal so extracted, and 
includes custom coal preparation fa- 
cilities. 

(24) “Underground coal mine” 
means a coal mine in which the earth 
and other materials which lie above 
and around the natural deposit of coal 
(i.e., overburden) are not removed in 
mining; including all land, structures, 
facilities, machinery, tools, equipment, 
shafts, slopes, tunnels, excavations 
and other property, real or personal, 
appurtenant thereto. 

(25) “Coal preparation” means the 
breaking, crushing, sizing, cleaning, 
washing, drying, mixing, storing and 
loading of bituminous coal, lignite or 
anthracite, and such other work of 
preparing coal as is usually done by 
the operator of a coal mine. 

(26) “Miner” or “coal miner” means 
any individual who works or has 
worked in or around a coal mine or 
coal preparation facility in the extrac- 
tion or preparation of coal. The term 
also includes an individual who works 
or has worked in coal mine construc- 
tion or transportation in or around a 
coal mine, to the extent such individu- 
al was exposed to coal dust as a result 
of such employment (see § 725.202(a)). 

(27) “Operator” means any owner, 
lessee, or other person who operates, 
controls or supervises a coal mine, in- 


cluding a prior or successor operator 
as defined in section 422 of the Act 
and certain transportation and con- 
struction employers (see subpart F of 
this part). 

(28) “Responsible operator’? means 
an operator which has been deter- 
mined to be liable for the payment of 
benefits to a claimant for periods of 
eligibility after December 31, 1973, 
with respect to a claim filed under sec- 
tion 415 or part C of title IV of the Act 
or reviewed under section 435 of the 
Act. 

(29) “Person” means an individual, 
partnership, association, corporation, 
firm, subsidiary or parent of a corpo- 
ration, or other organization or busi- 
ness entity. 

(30) “Insurer” or “carrier” means 
any private company, corporation, 
mutual association, reciprocal or inter- 
insurance exchange, or any other 
person or fund, including any State 
fund, authorized under the laws of a 
State to insure employers’ liability 
under workers’ compensation laws. 
The term also includes the Secretary 
of Labor in the exercise of his or her 
authority under section 433 of the Act. 

(31) “Black Lung Disability Trust 
Fund” or the “Fund” means the Black 
Lung Disability Trust Fund estab- 
lished by the Black Lung Benefits 
Revenue Act of 1977 for the payment 
of certain claims adjudicated under 
this part (see subpart G of this part). 

(b) Statutory terms. The definitions 
contained in this section shall not be 
construed in derogation of terms of 
the Act. 

(c) Dependents and survivors. De- 
pendents and survivors are those per- 
sons described in subpart B of this 
part. 


Comments received: (a) One comment sug- 
gests that paragraph (a)(27) be clarified to 
indicate the inclusion of independent con- 
tractors in the term “operator.” (b) One 
comment argues that operator liability is 
not allowed in the case of a claim originally 
filed under part B of title IV and reviewed 
and approved under section 435 of the Act. 
(c) A few comments were supportive. 

Discussion and changes: (a) The Act and 
subpart F of this part 725 clarify the liabili- 
ty of certain independent contractors. 
While the Department agrees that certain 
independent contractors may be considered 
operators and held liable for claims under 
the Act, no change in this general definition 
section is necessary to reflect that view. 

(b) The argument that coal operators may 
not be found liable for claims reviewed by 
the Secretary of HEW under section 435 of 
the Act is incorrect. The language of the 
Act and the report of the conferees leave no 
doubt that an operator may be found liable 
for the payment of a part B reviewed claim, 
if the miner’s employment occurred on or 
after January 1, 1970. The further argu- 
ment in this regard that operators will be 
denied the right to contest such claims is 
similarly incorrect. An HEW determination 
is binding only as an “initial determination” 
of eligibility. This determination can be re- 
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versed upon the presentation of an opera- 
tor’s evidence to an administrative law 
judge, the Benefits Review Board, or an ap- 
propriate court. 


§ 725.102 Disclosure of program informa- 
tion. 


(a) All reports, records, or other doc- 
uments filed with the OWCP with re- 
spect to claims are the records of the 
OWCDP. The Director or his or her des- 
ignee shall be the official custodian of 
those records maintained by the 
OWCF at its national office. 

(b) The official custodian of any 
record sought to be inspected shall 
permit or deny inspection in accord- 
ance with the Department of Labor’s 
regulations pertaining thereto (see 29 
CFR Part 70). The original record in 
any such case shall not be removed 
from the Office of the custodian for 
such inspection. The custodian may, in 
his or her discretion, deny inspection 
of any record or part thereof which is 
of a character specified in 5 U.S.C. 
552(b) if in his or her opinion such in- 
spection may result in damage, harm, 
or harassment to the beneficiary or to 
any other person. For special provi- 
sions concerning release of informa- 
tion regarding injured employees un- 
dergoing vocational rehabilitation, see 
§ 702.508, of this title. 

(c) Any person may request copies of 
records he or she has been permitted 
to inspect. Such requests shall be ad- 
dressed to the official custodian of the 
records sought to be copied. The offi- 
cial custodian shall provide the re- 
quested copies under the terms and 
conditions specified in the Depart- 
ment of Labor’s regulations relating 
thereto (see 29 CFR Part 70). 

(d) Any party to a claim (§ 725.360) 
or his or her duly authorized repre- 
sentative shall be permitted upon re- 
quest to inspect the file which has 
been compiled in connection with such 
claim. Any party to a claim or repre- 
sentative of such party shall upon re- 
quest be provided with a copy of any 
or all material contained in such claim 
file. A request for information by a 
party or representative made under 
this paragraph shall be answered 
within a reasonable time after receipt 
by the Office. Internal documents pre- 
pared by the deputy commissioner 
which do not constitute evidence of a 
fact which must be established in con- 
nection with a claim shall not be rou- 
tinely provided or presented for in- 
spection in accordance with a request 
made under this paragraph. 


Comments received: A number of com- 
ments criticize this section for not clearly 
establishing a claimant’s right to inspect 
and copy his or her file soon after a request 
to do so is made. 

Discussion and changes: This section was 


not intended to govern a claimant’s access . 


to his or her own file. It is intended only to 
indicate that the Department of Labor’s 
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regulations (20 CFR Part 70) governing dis- 
closure to the public generally are applica- 
ble to black lung files. This section is revised 
to clarify a claimant’s right to inspect his or 
her file. 


Subpart B—Persons Entitled to Bene- 
fits, Conditions and Duration of En- 
titlement 


General comments received on this sub- 
part: (a) One comment argues that the pro- 
visions which authorize the payment of 
benefits in certain circumstances to or on 
behalf of, a surviving divorced spouse 
(88 725.201, 725.206, 725.207, 725.212- 
725.217) are not in accordance with law. (b) 
A few comments strongly disagree with the 
provisions of the proposed rules which elim- 
inate sex-based classifications, arguing the 
such rules amend that statutory language 
and are therefore not authorized. 

Discussion and changes: (a) Section 402(e) 
of the Act defines the term “widow” to in- 
clude a surviving divorced wife. The com- 
ment is rejected. 

(b) The Department has carefully re- 
viewed the Act, applicable case law, and the 
policy and intent of the law in determining 
that sex-based discriminations in providing 
benefits to coal miners and their survivors 
are not justified or intended as a matter of 
law. In 1969, when the Act was first set in 
motion, there were virtually no women coal 
miners in the United States. That is no 
longer the case. The Department has re- 
cently undertaken a program to prohibit 
discrimination against women who wish to 
work as coal miners for operators who have 
certain Federal Government contracts. In 
order to carry forth the Department’s view 
of congressional intent manifested in the 
Act, it has been determined that the Secre- 
tary has adequate authority to end sex- 
based discrimination in black lung benefits. 


§ 725.201 Who is entitled to benefits; con- 
tents of this subpart. - 


(a) Section 415 and part C of the Act 
provide for the payment of pericdic 
benefits in accordance with this part 
to: 
(1) A miner (see § 725.202) who is de- 
termined to be totally disabled due to 
pneumoconiosis; or 

(2) The surviving spouse or surviving 
divorced spouse or, where neither 
exists, the child of a deceased miner, 
where the deceased miner: 

Gi) Was receiving benefits under sec- 
tion 415 or part C of title IV of the 
Act; or 

(ii) Is determined to have been total- 
ly disabled due to pneumoconiosis at 
the time of death, or to have died due 


‘ to pneumoconiosis (see part 718 of this 


chapter); or 

(3) The child of a miner’s surviving 
spouse who was receiving benefits 
under section 415 or part C of title IV 
of the Act at the time of such spouse’s 
death; or 

(4) The surviving dependent parents, 
where there is no surviving spouse or 
child, or the surviving dependent 
brothers or sisters, where there is no 
surviving spouse, child, or parent, of a 
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miner who was receiving benefits 
under section 415 or part C of title IV 
of the Act at the time of death; or who 
was totally or partially disabled due to 
pneumoconosis at the time of death; 
or whose death was due to pneumo- 
coniosis. 

(b) Section 411(c)(5) of the Act pro- 
vides for the payment of benefits to 
the eligible survivors of a miner em- 
ployed for 25 or more years in the 
mines prior to June 30, 1971, if the 
claim for benefits was filed before 
March 1, 1978, unless it is established 
that at the time of death, the miner 
was not totally or partially disabled 
due to pneumoconiosis. For the pur- 
poses of this part the term “total dis- 
ability” shall mean partial disability 
with respect to a claim for which eligi- 
bility is established under section 
411(c)(5) of the Act. 

(c) The provisions contained in this 
subpart describe the conditions of en- 
titiement to benefits applicable to a 
miner, or a surviving spouse, child, 
parent, brother, or sister, and the 
events which establish or terminate 
entitlement to benefits. 

(d) In order for an entitled miner or 
surviving spouse to qualify for aug- 
mented benefits because of one or 
more dependents, such dependents 
must meet relationship and dependen- 
cy requirements with respect to such 
beneficiary prescribed by or pursuant 
to the Act. Such requirements are also 
set forth in this subpart. 


Comments received: See general com- 
ments received on this subpart. 


CONDITIONS AND DURATION OF 
ENTITLEMENT 


§ 725.202 Miner defined; condition of enti- 
tlement, miner. 


(a) Miner defined. A “miner” for the 
purposes of this part is any person 
who works or has worked in or around 
a coal mine or coal preparation facility 
in the extraction, preparation, or 
transportation of coal, and any person 
who works or has worked in coal mine 
construction or maintenance in or 
around a coal mine or coal preparation 
facility. A coal mine construction or 
transportation worker shail be consid- 
ered a miner to the extent such indi- 
vidual is or was exposed to coal mine 
dust as a result of employment in or 
around a coal mine or coal prepara- 
trion facility. In the case of an individ- 
ual employed in coal transportation or 
coal mine construction, there shall be 
a rebuttable presumption that such in- 
dividual was exposed to coal mine dust 
during all periods of such employment 
occurring in or around a coal mine or 
coal preparation facility for purposes 
of: (1) Determining whether such indi- 
vidual is or was a miner; (2) establish- 
ing the applicability of any of the pre- 
sumptions described in section 411(c) 
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of the Act and part 718 of this sub- 
chapter; and (3) determining the iden- 
tity of a coal mine operator liable for 
the payment of benefits in accordance 
with § 725.493. The presumption may 
be rebutted by evidence which demon- 
strates: (1) That the individual was 
not regularly exposed to coal mine 
dust during his or her employment in 
or around a coal mine or preparation 
facility; or (2) that the individual was 
not regularly employed in or around a 
coal mine or coal preparation facility. 
An individual employed by a coal mine 
operator, regardless of the nature of 
such individual’s employment, shall be 
considered a miner unless such indi- 
vidual was not employed in or around 
a coal mine or coal preparation facili- 
ty. 

A person who is or was a self-em- 
ployed miner or independent contrac- 
tor, and who otherwise meets the re- 
quirements of this paragranh, shail be 
considered a miner for the purposes of 
this part (see § 725.494). 

(b) Conditions of entitlement; miner. 
An individual is eligible for benefits 
under this subchapter if the individu- 
al: 

(1) Is a miner as defined in this sec- 
tion; and i 

(2) Is totally disabled due to pneu- 
moconiosis (see part 718 of this sub- 
chapier; see also § 725.503A); and 

(3) Has filed a claim for benefits in 
accordance with the provisions of this 
part. 


Comments received: (a) A number of coal 
mine construction employers argue that 
their employees are not exposed to coal 
mine dust and should not, therefore, be cov- 
ered by the Act. It is suggested in this con- 
nection that a construction employer’s lia- 
bility should be made contingent upon proof 
of exposure to dust conditions which are 
“substantially similar” to those encountered 
in underground mining. (b) The construc- 
tion employers also argue that the presump- 
tion of continuous exposure is both unrea- 
sonable and unauthorized for the reason 
that only the miner has knowledge of the 
conditions under which he or she has 
worked. (c) One comment requests that the 
language of this section be clarified to clear- 
ly indicate that surface miners and auger 
miners are covered by the Act. (d) One com- 
ment urges that the term “coal dust” be 
changed to “coal mine dust.” (e) Many com- 
ments support this provision and urge its re- 
tention. 

Discussion and changes: (a) Congress has 
determined that coal mine construction 
workers are to be included within the Act’s 
definition of “miner” and has clearly so in- 
dicated in section 402(d) of the Act. There is 
no statutory authcrity to limit the coverage 
of construction employees only to situations 
in which there is exposure to dust condi- 
tions substantially similar to those encoun- 
tered in underground mining. (See discus- 
sion and changes following § 725.491.) 

(b) The presumption of continuous expo- 
sure is neither contrary to law nor unfair to 
coal mine construction employers. Section 
422(h) of the Act authorizes the Secretary 
of Labor to “by regulation establish stand- 
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ards, which may include appropriate pre- 
sumptions, for determining whether pneu- 
moconiosis arose out of employment in a 
particular coal mine, or mines.” Under this 
presumption, the coal mine construction 
employer need only show that the employee 
was not exposed to coal dust for a cumula- 
tive 1-year period during his or her employ- 
ment with the contractor, in order to avoid 
liability (see § 725.493). It is the employer 
rather than the employee who is expected 
to keep records of where the employee 
worked, and it is the supervisory personnel 
employed by the employer who are respon- 
sible for controlling and supervising the 
conditions under which an employee works. 
The presumption should not be eliminated. 
The burden of coming forward with infor- 
mation is properly with the employer, who 
can more easily obtain such information. 

Continuous or long-term employment in 
or around a coal mine or preparation facili- 
ty forms a reasonable basis for presuming 
exposure to coal dust. If the exposure pre- 
sumption were not included, the construc- 
tion employer would be likely to demand 
strict proof of a year of employment, with a 
day-by-day description of exposure. Such an 
approach would not be in keeping with the 
language and intent of the Act. The con- 
struction employer is capable of developing 
enough information, using the discovery 
mechanisms contained in this part, to either 
verify or refute the claimant’s allegation of 
years of exposure and whether such expo- 
sure took place entirely while the claimant 
was employed by the construction employer. 

In extending the coverage of the Act to 
construction employees, Congress was aware 
of special problems this would create for 
construction employers and accordingly 
exempted them from both the coal tax and 
the obligation to purchase insurance. This 
action by no means detracts from Congress’ 
committment to extend the Aci’s coverage 
to construction employees who regularly 
work in or around coal mines or preparation 
facilities. 

(c) The Act is clear on the point that all 
coal miners (underground, surface, auger, 
etc.) are covered regardiess of the type of 
mine in which employment took place. The 
1972 amendments to the Act eliminated the 
term “underground” from the definition of 
“miner” and that change is included 
throughout these rules by the absence of 
any language limiting the term “miner” to 
any type of mine. The Department believes 
that the addition of the terms “strip,” ‘‘sur- 
face” or “auger” to define the type of mine 
in which employment must occur would 
itself limit the broad meaning of the term 
mine, and declines to make such a change. 

(d) The Department accepts the comment 
that the term “coal dust’ should be 
changed to “coal mine dust.” The Act de- 
fines pneumoconiosis as a “dust disease of 
the lung * * * arising out of coal mine em- 
ployment.” Accordingly, exposure to any 
coal-mine-generated dust and ensuing dis- 
ease or disability form a proper basis for en- 
titlement. 


§ 725.203 Duration of entitlement; miner. 


(a) An individual is entitled to bene- 
fits as a miner for each month begin- 
ning with the first month in which all 
of the conditions for entitlement pre- 
scribed in § 725.202 are satisfied. 

(b) The last month for which such 
individual is entitled to benefits is the 


month before the month during which 
either of the following events first 
occurs: 

(1) The miner dies; or 

(2) The miner’s total 
ceases (see § 725.503A). 


Comments received: A few comments rec- 
ommend that this section make clear that 
the first month of eligibility is the month of 
onset of total disability rather than the 
month in which evidence of total disability 
is received. 

Discussion and changes: The month of 
onset of total disability is nowhere limited 
to the date when evidence of total disability 
is obtained. However, the actual date of 
onset must be determined on a case-by-case 
basis and the Department does not consider 
a general rule on this point necessary. 


disability 


BENEFITS ON ACCOUNT OF LIVING 
DEPENDENTS (AUGMENTED BENEFITS) 


§ 725.204 Determination of relationship; 
spouse. 


For the purpose of augmenting 
benefits, an individual will be consid- 
ered to be the spouse of a miner if: 

(a) The courts of the State in which 
the miner is domiciled would find that 
such individual and the miner validly 
married; or 

(ob) The courts of the State in which 
the miner is domiciled would find, 
under the law they would apply in de- 
termining the devolution of the 
miner’s intestate personal property, | 
that the individual is the miner’s 
spouse; or 

(c) Under State law, such individual 
would have the right of a spouse to 
share in the miner’s intestate personal 
property; or 

(d)(1) Such individual went through 
a marriage ceremony with the miner 
resulting in a purported marriage be- 
tween them and which, but for a legal 
impediment, would have been a valid 
marriage, unless the individual en- 
tered into the purported marriage 
with knowledge that it was not a valid 
marriage, or if such individual and the . 
miner were not living in the same 
househeld in the morth in which a re- 
quest is filed that the miner’s benefits 
be augmented because such individual 
qualifies as the miner’s spouse. The 
provisions of this paragraph shall not 
apply, however, if the miner’s benefits 
are or have been augmented under 
§ 725.520(c) because another person 
qualifies or has qualified as the 
miner’s spouse and such other person 
is, or is considered to be, the spouse of 
such miner under paragraph (a), (b), 
or (c) of this section at the time such 
request is filed. 

(2) The qualification of an individual 
for augmentation purposes under this 
paragraph shall end with the month 
before the month in which: 

(i) The Office determines that the 
benefits of the miner should be aug- 
mented on account of another person, 


! 
2 


FEDERAL REGISTER, VOL. 43, NO. 161—FRIDAY, AUGUST 18, 1978 





if such other person is (or is consid- 
ered to be) the spouse of the miner 
under paragraph (a), (b), or (c) of this 
section, or 

(ii) If the individual who previously 
qualified as a spouse for purposes of 
§ 725.520(c), entered into a valid mar- 
rage without regard to this paragraph, 
with a person other than the miner. 


Comments received: See General com- 
ments received on this subpart. 


§ 725.205 Determination of dependency; 
spouse, 


For the purposes of augmenting 
benefits, an individual who is the 
miner’s spouse (see § 725.204) will be 
determined to be dependent upon the 
miner if: 

(a) The individual is a member of 
the same household as the miner (see 
§ 725.232); or 

(b) The individual is receiving regu- 
lar contributions from the miner for 
support (see § 725.233(c)); or 

(c) The miner has been ordered by 2 
court to contribute to such individual’s 
support (see § 725.233(c)); or 

(d) The individual is the natural 
parent of the son or daughter of the 
miner; or 

(e) The individual was married to 
the miner (see § 725.204) for a period 
of not less than 1 year. 


Comments received: See General com- 
ments received on this subpart. 


§ 725.206 Determination of relationship: 
divorced spouse. 


For the purposes of augmenting 
benefits with respect to any claim con- 
sidered or reviewed under this part or 
part 727 of this subchapter, an individ- 
ual will be considered to be the di- 
vorced spouse of a miner if the individ- 
ual’s marriage to the miner has been 
terminated by a final divorce on or 
after the 10th anniversary of the mar- 
riage unless, if such individual was 
married to and divorced from the 
miner more than once, such individual 
was married to the miner in each cal- 
endar year of the period beginning 10 
years immediately before the date on 
which any divorce became final. 


Comments received: (2) Many comments 
suggest that this section be changed to re- 
flect the 1977 amendments to the Social Se- 
curity Act, which reduce the original 20 
years of marriage requirement to 10 years 
on or after January 1, 1979. A few com- 
ments suggest an across-the-board 10-year 
rule. A few others suggest that a reapplica- 
tion for benefits should be allowed if the 
prospective change in the law operates to 
deny benefits to persons who would other- 
wise be eligible under the 10-year provision 
but were denied while eligibility was gov- 
erned by the 20-year provision. (b) See also 
General comments received on this subpart. 

Discussion and changes: On December 20, 
1977, Pub. L. 95-216 amended, among other 
provisions, section 216(d)(2) of the Social 
Security Act (which is incorporated in the 
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later-enacted Black Lung Benefits Reform 
Act of 1977) to reduce from 20 to 10 the 
number of years of marriage necessary to 
qualify a surviving divorced wife for certain 
benefits under title II of the Social Security 
Act. These incorporated provisions of the 
Social Security Act materially alter a surviv- 
ing divorced: wife’s entitlement to benefits. 
However, because black lung payments, 
unlike Social Security payments, are ordi- 
narily made retroactively, the Department 
believes that the 10-years-of-marriage re- 
quirement should be adopted for all claims, 
whether newly filed or subject to review 
under section 435 of the Act. 


§ 725.207 Determination of dependency; 
divorced spouse. 


For the purpose of augmenting 
benefits, an individual who is the 
miner’s divorced spouse (§ 725.206) will 
be determined to be dependent upon 
the miner if: 

(a) The individual is receiving at 
least one-half of his or her support 
from the miner (see § 725.233(g)); or 

(b) The individual is receiving sub- 
stantial contributions from the miner 
pursuant to a written agreement (see 
§ 725.233 (c), (f)); or 

(c) A court order requires the miner 
to furnish substantial contributions to 
the individual’s support (see 
§ 725.233(c)). 


Comments received: A few comments urge 
the Depariment to consider third party pay- 
ments to a divorced spouse in determining 
dependency. 

Discussion and changes: The Department 
will consider third party payments on a 
case-by-case basis as necessary. 


§ 725.208 Determination of relationship; 
child. 


As used in this section, the term 
“beneficiary” means only a surviving 
spouse entitled to benefits at the time 
of death (see § 725.212), or a miner. An 
individual will be considered to be the 
child of a beneficiary if: 

(a) The courts of the State in which 
the beneficiary is domiciled (see 
§ 725.231) would find, under the law 
they would apply, that the individual 
is the beneficiary’s child; or 

(b) The individual is the legaily 
adopted chiid of such beneficiary; or 

(c) The individual is the stepchild of 
such beneficiary by reason of a valid 
marriage of the individual’s parent or 
adopting parent to such beneficiary; 
or 

(d) The individual does not bear the 
relationship of child to such benefici- 
ary under paragraph (a), (b), or (c) of 
this section, but would, under State 
law, have the same right as a child to 
share in the beneficiary’s intestate 
personal property; or 

(e) The individual is the natural son 
or daughter of a beneficiary but is not 
a child under paragraph (a), (b), or (c) 
of this section, and is not considered 
to be the child of the beneficiary 
under paragraph (d) of this section if 
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the beneficiary and the mother or the 
father, as the case may be, of the indi- 
vidual went through a marriage cere- 
mony resulting in a purported mar- 
riage between them which but for a 
legal impediment (see § 725.230) would 
have been a valid marriage; or 

(f) The individual is the natural son 
or daughter of a beneficiary but is not 
a child under paragraph (a), (b), or (c) 
of this section, and is not considered - 
to be the child of the beneficiary 
under paragraph (d) or (e) of this sec- 
tion, such individual shall nevertheless 
be considered to be the child of the 
beneficiary if: 

(1) The beneficiary, prior to his or 
her entitlement to benefits, has ac- 
knowledged in writing that the indi- 
vidual is his or her son or daughter, or 
has been decreed by a court to be the 
parent of the individual, or has been 
ordered by a court to contribute to the 
support of the individual (see 
§ 725.233(c)) because the individual is 
his or her son or daughter; or 

(2) Such beneficiary is shown by sat- 
isfactory evidence to be the father of 
the individual and was living with or 
contributing to the support of the in- 
dividual at the time the beneficiary 
became entitled to benefits. 


Comments received: Only supportive com- 
ments received. 


§ 725.209 Determination of dependency; 
child. 


(a) For purposes of augmenting the 
benefits of a miner or surviving 
spouse, the term “beneficiary” as used 
in this section means only a miner or 
surviving spouse entitled to benefits 
(see § 725.202 and § 725.212). An indi- 
vidual who is the beneficiary’s chiid 
(§ 725.208) will be determined to be, or 
to have been dependent on the benefi- 
ciary, if the child: 

(1) Is unmarried; and 

(2)(i) Is under 18 years of age; or 

(ii) Is 18 years of age or older and is 
under a disability as defined in section 
223(d) of the Social Security Act, 42 
U.S.C. 423(d); or 

(iii) Is 18 years of age or older and is 
a student. 

(b)(1) The term “student” means a 
“full-time student” as defined in sec- 
tion 202(d7) of the Social Security 
Act, 42 U.S.C. 402(d)(7) (see 
§ 404.320(c) of this title), or an individ- 
ual under 23 years of age who has not 
completed 4 years of education beyond 
the high school level and who is regu- 
larly pursuing a full-time course of 
study or training at an institution 
which is: 

(i) A school, college, or university op- 
erated or directly supported by the 
United States, or by a State or local 
government or political subdivision 
thereof; or 

(ii) A school, college, or university 
which has been accredited by a State 
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or by a State-recognized or nationally- 
recognized accrediting agency or body; 
or 

(iii) A school, college, or university 
not so accredited but whose credits are 


accepted, on transfer, by at least three — 


institutions which are so accredited; or 

(iv) A technical, trade, vocational, 
business, or professional school accred- 
ited or licensed by the Federal or a 
State government or any political sub- 
division thereof, providing courses of 
not less than 3 months’ duration that 
prepare the student for a livelihood in 
a trade, industry, vocation, or profes- 
sion. 

(2) A student will be considered to be 
“pursuing a full-time course of study 
or training at an institution” if the 
student is enrolled in a noncorrespon- 
dence course of at least 13 weeks dura- 
tion and is carrying a subject load 
which is considered full-time for day 
students under the institution’s stand- 
ards and practices. A student begin- 
ning or ending a full-time course of 
study or training in part of any month 
will be considered to be pursuing such 
course for the entire month. 

(3) A child is considered not to have 
ceased to be a student: 

(i) During any interim between 
school years, if the interim does not 
exceed 4 months and the child shows 
to the satisfaction of the office that 
he or she has a bona fide intention of 
continuing to pursue a full-time course 
of study or training; or 

(ii) During periods of reasonable du- 
ration in which, in the judgment of 
the office, the child is prevented by 
factors beyond the chiid’s control 
from pursuing his or her education. 

(4) A student whose 23d birthday 
occurs during a semester or other en- 
rollment period in which such student 
is pursuing a full-time course of study 
or training shall continue to be consid- 
ered a student until the end of such 
period, unless eligibility is otherwise 
terminated. 


Comments received: None. 


§ 725.210 Duration of augmented benefits. 


Augmented benefits payable on 
behalf of a spouse or divorced spouse, 
or a child, shall begin with the first 
month in which the dependent satis- 
fies the conditions of relationship and 
dependency set forth in this subpart. 
Augmentation of benefits on account 
of a dependent continues through the 
month before the month in which the 
dependent ceases to satisfy these con- 
Gitions, except in the case of a child 
who qualifies as a dependent because 
such child is a student. In the latter 
case, benefits continue to be augment- 
ed through the month before the first 
month during no part of which such 
child qualifies as a student. 


Comments received: None. 
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§ 725.211 Time of determination of rela- 
tionship and dependency of spouse or 
child for purposes of augmentation of 
benefits. 


With respect to the spouse or child . 


of a miner entitled to benefits, and 
with respect to the child of a surviving 
spouse entitled to benefits, the deter- 
mination as to whether an individual 
purporting to be a spouse or child is 
related to or dependent upon such 
miner or surviving spouse shall be 
based on the facts and circumstances 
present in each case, at the appropri- 
ate time. 


Comments received: See general com- 
ments received on this subpart. 


Survivors’ ENTITLEMENT 


§ 725.212 Conditions of entitlement; sur- 
viving spouse or surviving divorced 
spouse. 


.An individual who is the surviving 
spouse or surviving divorced spouse of 
a miner is eligible for benefits if such 
individual: 

(1) Is not married; 

(2) Was dependent on the miner at 
the pertinent time; and 

(3) The deceased miner either: 

(i) Was receiving benefits under sec- 
tion 415 or part C of title IV of the Act 
at the time of death; or 

(ii) Is determined to have been total- 
ly disabled due to pneumoconiosis at 
the time of death or to have died due 
to pneumoconiosis (see part 718 of this 
subchapter). 


Comments received: See general com- 
ments received on this subpart. 


§ 725.213 Duration of entitlement; surviv- 
ing spouse or surviving divorced 
spouse. 

(a) An individual is entitled to bene- 
fits as a surviving spouse, or as a sur- 
viving divorced spouse, for each month 
beginning with the first month in 
which all of the conditions of entitle- 
ment prescribed in § 725.212 are satis- 
fied. 

(b) The last month for which such 
individual is entitled to such benefits 
is the month before the month in 
which either of the following events 
first occurs: 

(1) The surviving spouse or surviving 
divorced spouse marries; or 

(2) The surviving spouse or surviving 
divorced spouse dies; or 

(3) Where the individual qualifies as 
the surviving spouse of a miner under 
§ 725.212(d), such individual ceases to 
qualify as provided in that paragraph. 

Comments received: See general com- 
ments received on this subpart. 


§725.214 Determination of relationship; 
surviving spouse. 


An individual shall be considered to 
be the surviving spouse of a miner if: 


(a) The courts of the State in which 
the miner was domiciled (see § 725.231) 
at the time of his or her death would 
find that the individual and the miner 
were validly married; or 

(b) The courts of the State in which 
the miner was domiciled (see § 725.231) 
at the time of the miner’s death would 
find that the individual was the 
miner’s surviving spouse; or 

(c) Under State law, such individual 
would have the right of the spouse to 
share in the miner’s intestate personal 
property; or 

(d) Such individual went through a 
marriage ceremony with the miner re- 
sulting in a purported marriage be- 
tween them and which but for a legal 
impediment (see § 725.330) would have 
been a valid marriage, unless such in- 
dividual entered into the purported 
marriage with knowledge that it was 
not a valid marriage, or if such individ- 
ual and the miner were not living in 
the same household at the time of the 
miner’s death. The provisions of this 
paragraph shall not apply if another 
person is or has been entitled to bene- 
fits as the surviving spouse of the 
miner and such other person is, or is 
considered to be, the surviving spouse 
of such miner under paragraph (a), 
(b), or (c) of this section at the time 
such individual files a claim for bene- 
fits. 


Commenis received: See General com- 
ments received on this subpart. 


$725.215 Determination of dependency; 
surviving spouse. 


An individual who is the miner’s sur- 
viving spouse (see § 725.214) shail be 
determined to have been dependent on 
the miner if, at the time of the miner’s 
death: 

(a) The individual was living with 
the miner (see § 725.232); or 

(b) The individual was dependent 
upon the miner for support or the 
miner has been ordered by a court to 
contribute to such individual’s support 
(see § 725.233); or 

(c) The individual was living apart 
from the miner because of the miner’s 
desertion or other reasonable cause; or 

(d) The individual is the natural 
parent of the miner’s son or daughter; 
or 

(e) The individual had legally adopt- 
ed the miner’s son or daughter while 
the individual was married to the 
miner and while such son or daughter 
was under the age of 18; or 

(f) The individual was married to 
the miner at the time both of them le- 
gally adopted a child under the age of 
18; or 

(g) (1) The individual was married to 
the miner for a period of not less than 
9 months immediately before the day 
on which the miner died, unless the 
miner’s death: 
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(i) Is accidental (as defined in para- 
graph (2) of this subsection), or 

(ii) Occurs in line of duty while the 
miner is a member of a uniformed 
service serving on active duty (as de- 
fined in § 404.1013(f) (2) and (3) of this 
title), and the surviving spouse was 
married to the miner for a period of 
not less than 3 months immediately 
prior to the day on which such miner 
died. 

(2) For purposes of paragraph (g) (1) 
(i) of this section, the death of a miner 
is accidental if such individual re- 
ceived bodily injuries solely through 
violent, external, and _ accidental 
means, and as a direct result of the 
bodily injuries and independentiy of 
all other causes, dies not later than 3 
months after the day on which such 
miner receives such bodily injuries. 
The term “accident” means an event 
that was unpremeditated and unfore- 
seen from the standpoint of the de- 
ceased individual. To determine 
whether the death of an individual 
did, in fact, result from an accident 
the adjudication officer will consider 
all the circumstances surrounding the 
casualty. An intentional and voluntary 
suicide will not be considered to be 
death by accident; however, suicide by 
an individual who is so incompetent as 
to be incapable of acting intentionally 
and voluntarily will be considered to 
be a death by accident. In no event 
will the death of an individual result- 
ing from violent and external causes 
be considered a suicide unless there is 
direct proof that the fatal injury was 
self-inflicted. 

(3) The provisions of this section 
shall not apply if the adjudication of- 
ficer determines that at the time of 
the marriage involved, the miner 
would not reasonably have been ex- 
pected to live for 9 months. 


Comments received: See General com- 
menis received on this subpart. 


§ 725.216 Determination of a relationship; 
surviving divorced spouse. 


An individual will be considered to 
be the surviving divorced spouse of de- 
ceased miner in a claim considered 
under this part or reviewed under part 
727 of this subchapter, if such individ- 
ual’s marriage to the miner had been 
terminated by a final divorce on or 
after the 10th anniversary of the mar- 
riage unless, if such individual was 
married to and divorced from the 
miner more than once, such individual 
was married to such miner in each cal- 
endar year of the period beginning 10 
years immediately before the date on 
which any divorce became final and 
ending with the year in which the di- 
vorce became final. 


Comments received: See § 725.206. 
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§725.217 Determination of dependency; 
surviving divorced spouse. 

An individual who is the miner’s sur- 
viving divorced spouse (see § 725.216) 
shall be determined to have been de- 
pendent on the miner if, for the 
month before the month in which the 
miner died: 

(1) The individual was receiving at 
least one-half of his or her support 
from the miner (see § 725.733(¢)); or 

(2) The individual was receiving sub- 
stantial contributions from the miner 
pursuant to a written agreement (see 
§ 725.233 (e) and (f)); or 

(3) A court order required the miner 
to furnish substantial contributions to 
the individual’s support (see § 725.233 
(c) and (f)). 


Comments received: See § 725.207. 


§ 725.218 Conditions of entitlement; child. 


(a) An individual is entitled to bene- 
fits where he or she meets the re- 
quired standards of relationship and 
dependency under this subpart (see 
§ 725.220 and §1725.221) and is the 
child of a deceased miner who: 

(1) Was receiving benefits under sec- 
tion 415 or part C of title IV of the 
act; or ; 

(2) Is determined to have been total- 
ly disabled due to pneumoconiosis at 
the time of his or her death, or to 
have died due to pneumoconiosis (see 
part 718 of this chapter). 

(b) A. child is not entitled to benefits 
for any month for which a miner, or 
the surviving spouse or surviving di- 
vorced spouse of a miner, establishes 
entitlement to benefits. 


Comments received: None. 


§ 725.219 Duration of entitlement; child. 


(a) An individual is entitled to bene- 
fits as a child for each month begin- 
ning with the first month in which all 
of the conditions of entitlement pre- 
scribed in § 725.218 are satisfied. 

(b) The last month for which such 
individual is entitled to such benefits 
is the month before the month in 
which any one of the following events 
first occurs: 

(1) The child dies; 

(2) The child marries; 

(3) The child attains age 18; and 

(i) Is not under a disability at that 
time, and 

(ii) Is not a student (as defined in 
§'725.221) during any part of the 
month in which the child attains age 
18; 
(4) If the child’s entitlement is based 
on his or her status as a student, the 
earlier of: 

(i) The first month during no part of 
which the individual is a student; or 

(ii) The month in which the individ- 
ual attains age 23 and is not under a 
disability at that time; 
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(5) If a child’s entitlement is based 
on disability, the first month in no 
part of which such individual is under 
a disability. 

(c) A child whose entitlement to 
benefits terminated with the month 
before the month in which the child 
attained age 18, or later, may thereaf- 
ter (provided such individual is not 
married) again become entitled to 
such benefits upon filing application 
for such reentitlement, beginning with 
the first month after termination of 
benefits in which such individual is a 
—" and has not attained the age 
of 23. 


Comments received; None. 


§ 725.220 Determination of relationship; 
child. 


For purposes of determining wheth- 
er an individual may qualify for bene- 
fits as the child of a deceased miner, 
the provisions of § 725.208 shall be ap- 
plicable. As used in this section, the 
term “beneficiary” means only a sur- 
viving spouse entitled to benefits at 
the time of such surviving spouse’s 
death (see §'725.212), or a miner. For 
purposes of a survivor’s claim, an indi- 
vidual will be considered to be a child 
of a beneficiary if: 

(a) The courts of the State in which 
such beneficiary is domiciled (see 
§ 725.231) would find, under the law 
they would apply in determining the 
devolution of the beneficiary’s intes- 
tate personal property, that the indi- 
vidual is the beneficiary’s child; or 

(ob) Such individual is the legally 
adopted child of such beneficiary; or 

(c) Such individual is the stepchild 
of such beneficiary by reason of a 
valid marriage of such individual’s 
parent or adopting parent to such ben- 
eficiary; or 

(dad) Such individual does not bear the 
relationship of child to such benefici- 
ary under paragraph (a), (b), or (c) of 
this section, but would, under State 
law, have the same right as a child to 
share in the beneficiary’s intestate 
personal property; or 

(e) Such individual is the natural 
son or daughter of a beneficiary but 
does not bear the relationship of child 
to such beneficiary under paragraph 
(a), (b), or (c) of this section, and is 
not considered to be the child of the 
beneficiary under paragraph (d) of 
this section, such individual shall nev- 
ertheless be considered to be the child 
of such beneficiary if the beneficiary 
and the mother or father, as the case 
may be, of such individual went 
through a marriage ceremony result- 
ing in a purported marriage between 
them which but for a legal impedi- 
ment (see § 725.230) would have been a 
valid marriage; or 

(f) Such individual is the natural son 
or daughter of a beneficiary but does 
not have the relationship of child to 
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such beneficiary under paragraph (a), 
(b), or (c) of this section, and is not 
considered to be the child of the bene- 
ficiary under paragraph (d) or (e) of 
this section, such individual shall nev- 
ertheless be considered to be the child 
of such beneficiary if: 

(1) Such beneficiary, prior to his or 
her entitlement to benefits, has ac- 
knowledged in writing that the indi- 
vidual is his or her son or daughter, or 
has been decreed by a court to be the 
father or mother of the individual, or 
has been ordered by a court to contrib- 
ute to the support of the individual 
(see § 725.233(a)) because the individu- 
al is a son or daughter; or 

(2) Such beneficiary is shown by sat- 
isfactory evidence to be the father or 
mother of the individual and was 
living at the time such beneficiary 
became entitled to benefits. 


Comments received: None. 


§ 725.221 Determination of dependency; 
chiid. 


For the purposes of determining 
whether a child was dependent upon a 
deceased miner, the provisions of 
§ 725.209 shall be applicable, except 
that for purposes of determining the 
eligibility of a child who is under a dis- 
ability as defined in section 223(d) of 
the Social Security Act, such disability 
must have begun before the child at- 
tained age 18, or in the case of a stu- 
dent, before the child ceased to be a 
student. 


Comments received: None. 


§ 725.222 Conditions of 
parent, brother, or sister. 


(a) An individual is eligible for bene- 
fits as a surviving parent, brother or 
sister if all of the following require- 
ments are met: 

(1) The individual is the parent, 
brother, or sister of a deceased miner; 

(2) The individual was dependent on 
the miner at the pertinent time; 

(3) Proof of support is filed within 2 
years after the miner’s death, unless 
the time is extended for good cause 
(§ 725.226); 

(4) In the case of a brother or sister, 
such individual also: 

(i) Is under 18 years of age; or 

(ii) Is 18 years of age or older and is 
under a disability as defined in section 
223(d) of the Social Security Act, 42 
U.S.C. 423(d), which began before 
such individual attained age 18, or in 
the case of a student, before the stu- 
dent ceased to be a student; or 

(iii) Is a student (see § 725.209(b)); or 

(iv) Is under a disability as defined 
in section 223(d) of the Social Security 
Act, 42 U.S.C. 423(d), at the time of 
the miner’s death; 

(5) The deceased miner: 


entitlement; 
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(i) Was entitled to benefits under 
section 415 or part C of title IV of the 
Act; or 

(ii) Is determined to have been total- 
ly disabled due to pneumoconiosis at 
the time of death, or to have died due 
to pneumoconiosis (see part 718 of this 
chapter). 

(bX1) A parent is not entitled to 
benefits if the deceased miner was sur- 
vived by a spouse or child at the time 
of such miner’s death. 

(2) A brother or sister is not entitled 
to benefits if the deceased miner was 
survived by a spouse, child, or parent 
at the time of such miner’s death. 


Comments received: See General com- 
ments received on this subpart. 


§ 725.223 Duration of entitlement; parent, 
brother, or sister. 


(a) A parent, sister, or brother is en- 
titled to benefits beginning with the 
month all the conditions of entitle- 
ment described in § 725.222 are met. 

(bo) The last month for which such 
parent is entitled to benefits is the 
month in which the parent dies. 

(c) The last month for which such 
brother or sister is entitled to benefits 
is the month before the month in 
which any of the following events first 
occurs: 

(1) The individual dies; 

(2)4i) The individual marries or re- 
marries; or 

(ii) If already married, the individual 
received support in any amount from 
his or her spouse; 

(3) The individual attains age 18, 
and 

(i) Is not under a disability at that 
time, and (ii) Is not a student (see 
§ 725.209(b)) during any part of the 
month in which such individual at- 
tains age 18; 

(4) If the individual’s entitlement is 
based on his or her status as a student, 
the earlier of: 

(i) The first month during no part of 
which he or she is a student; or 

(ii) The month in which he or she 
attains age 23 and is not under a dis- 
ability at that time; 

(5) If the individual’s entitlement is 
based on disability, the first month in 
no part of which the individual is 
under a disability. 


Comments received: None. 


§ 725.224 Determination of relationship; 
parent, brother, or sister. 


(a) An individual will be considered 
to be the parent, brother, or sister of a 
miner if the courts of the State in 
which the miner was domiciled (see 
§ 225.231) at the time of death would 
find, under the law they would apply, 
that the individual is the miner’s 
parent, brother, or sister. 

(b) Where, under State law, the indi- 
vidual is not the miner’s parent, broth- 


er, or sister, but would, under State 
law, have the same status (i.e., right to 
share in the miner’s intestate personal 
property) as a parent, brother, or 
sister, the individual will be considered 
to be the parent, brother, or sister as 
appropriate. 


Comments received: None. 


§ 725.225 Determination of dependency; 
parent, brother, or sister. 


An individual who is the miner’s 
parent, brother, or sister will be deter- 
mined to have been dependent on the 
miner if, during the l-year period im- 
mediately prior to the miner’s death: 

(a) The individual and the miner 
were living in the same household (see 
§ 725.232); and 

(b) The individual was totally de- 
pendent on the miner for support (see 
§ 725.232(b)). 


Comments received: None. 


'g 725.226 “Good cause” for delayed filing 
of proof of support. 


(a) What constitutes “good cause.” 
“Good cause” may be found for failure 
to file timely proof of support where 
the parent, brother, or sister estab- 
lishes to the satisfaction of the Office 
that such failure to file was due to: 

(1) Circumstances beyond the indi- 
vidual’s control, such as extended ill- 
ness, mental, or physical incapacity, or 
conmmunication difficulties; or 

(2) Incorrect or incomplete informa- 
tion furnished the individual by the 
Office; or 

(3) Efforts by the individual to 
secure supporting evidence without a 
realization that such evidence could be 
submitted after filing proof of sup- 
port. 

(b) What does not constitute “good 
cause.” “Good cause” for failure to file 
timely proof of support (see 
§ 725.222(a)(3)) does not exist when 
there is evidence of record in the 
Office that the individual was in- 
formed that he or she should file 
within the prescribed period and he or 
she failed to do so deliberately or 
through negligence. 


Comments received: (a) One comment rec- 
ommends a more detailed statement of what 
constitutes good cause for filing proof of 
support. (b) One comment suggests that the 
claimant be contacted before a finding of a 
failure to show good cause is made. 

Discussion and changes: Good cause must 
be determined on a case-by-case basis and 
general rules will hinder the application of 
this principle. 

(b) Every effort will be made to assist 
claimants to file necessary documents, in- 
cluding telephone and personal contact 
where appropriate. This is an internal 
matter, and no change in the rule is neces- 
sary. 
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§ 725.227 Time of determination of rela- 
tionship and dependency of survivors. 


The determination as to whether an 
individual purporting to be an entitled 
survivor of a miner or beneficiary was 
related to, or dependent upon, the 
miner is made after such individual 
files a claim for benefits as a survivor. 
Such determination is based on the 
facts and circumstances with respect 
to a reasonable period of time ending 
with the miner’s death. A prior deter- 
mination that such individual was, or 
was not, a dependent for the purposes 
of augmenting the miner’s benefits for 
a certain period, is not determinative 
of the issue of whether the individual 
is a dependent survivor of such miner. 


Comments received: A few commentators 
express concern that a miner’s illness imme- 
diately before death should not preclude a 
finding of dependency at the time of death. 

Discussion and changes: It is not intended 
that extraordinary circumstances immedi- 
ately before death should affect a depen- 
dency determination. A change is made to 
reflect this intent. 


§ 725.228 Effect of conviction of felonious 
and intentional homicide on _ entitle- 
ment to benefits. 


An individual who has been convict- 
ed of the felonious and intentional 
homicide of a miner of other benefici- 
ary shall not be entitled to receive any 
benefits payable because of the death 
of such miner or other beneficiary, 
and such person shall be considered 
nonexistent in determining the enti- 
tlement to benefits of other individ- 
uals. 


Comments received: None. 


TERMS USED IN THIS SUBPART 


§725.229 Intestate personal property. 


References in this subpart to the 
“same right to share in the intestate 


personal property” of a deceased 
miner (or surviving spouse) refer to 
the right of an individual to share in 
such distribution in the individual’s 
own right and not the right of repre- 
sentation. 


Comments received: None. 


§725.230 Legal impediment. 


For purposes of this subpart, “legal 
impediment” means an impediment re- 
sulting from the lack of dissolution of 
a previous marriage or otherwise aris- 
ing out of such previous marriage or 
its dissolution or resulting from a 
defect in the procedure followed in 
connectior with the purported mar- 
riage ceremony—for example, the so- 
lemnization of a marriage only 
through a religious ceremony in a 
country which requires a civil ceremo- 
ny for a valid marriage. 


Comments received: None. 


RULES AND REGULATIONS 


§725.231 Domicile. 


(a) For purposes of this subpart, the 
term “domicile” means the place of an 
individual’s true, fixed, and permanent 
home. 

(b) The domicile of a deceased miner 
or surviving spouse is determined as of 
the time of death. 

(c) If an individual was not domi- 
ciled in any State at the pertinent 
time, the law of the District of Colum- 
bia is applied. 


Comments received: None. 


§725.232 Member of the same household— 
“living with,” “living in the same 
household.” and “living in the miner’s 
household,” defined. 


(a) Defined. (1) The term “member 
of the same household” as used in sec- 
tion 402(a)(2) of the Act (with respect 
to a spouse); the term “living with” as 
used in section 402(e) of the Act (with 
respect to a surviving spouse); and the 
term “living in the same househoid” 
as used in this subpart, means that a 
husband and wife were customarily 
living together as husband and wife in 
the same place. (2) The term “living in 
the miner’s household” as used in sec- 
tion 412(a)(5) of the Act (with respect 
to a parent, brother, or sister) means 
that the miner and such parent, 
brother, or sister were sharing the 
same residence. 

(b) Temporary absence. The tempo- 
rary absence from the same residence 
of either the miner, or the miner’s 
spouse, parent, brother, or sister (as 
the case may be), does not preclude a 
finding that one was “living with” the 
other, or that they were “members of 
the same household.” The absence of 
one such individual from the residence 
in which both had customarily lived 
shall, in the absence of evidence to the 
contrary, be considered temporary: 

(1) If such absence was due to serv- 
ice in the Armed Forces of the United 
States; or 

(2) If the period of absence from his 
or her residence did not exceed 6 
months and the absence was due to 
business or employment reasons, or 
because of confinement in a penal in- 
stitution or in a hospital, nursing 
home, or other curative institution; or 

(3) In any other case, if the evidence 
establishes that despite such absence 
they nevertheless reasonably expected 
to resume physically living together. 

(c) Relevant period of time. (1) The 
determination as to whether a surviv- 
ing spouse had been “living with” the 
miner shall be based upon the facts 
and circumstances as of the time of 
the death of the miner. 

(2) The determination as to whether 
a spouse is a “member of the same 
household” as the miner shall be 
based upon the facts and circum- 
stances with respect to the period or 


36783 


periods of time as to which the issue 
of membership in the same household 
is material. 

(3) The determination as to whether 
a parent, brother, or sister was “living 
in the miner’s household” shall take 
account of the 1-year period immedi- 
ately prior to the miner’s death. 


Comments received: (a) One comment rec- 
ommends that the definitions of “Death 
during absence,” and “Absences other than 
temporary” which appeared in the Depart- 
ment’s earlier rules but which are omitted 
from these rules should be revived. (b) See 
General comments received on this subpart. 

Discussion and changes: The terms 
“Death during absence” and “Absences 
other than temporary” are common terms 
which can be defined on a case-by-case basis 
by an appropriate finder of fact. Inflexible 
definitions are unnecessary. 


§ 725.233 Support and contributions. 


(a) “Support” defined. The term 
“support” includes food, shelter, cloth- 
ing, ordinary medical expenses, and 
other ordinary and customary items 
for the maintenance of the person 
supported. 

(b) “Contributions” defined. The 
term “contributions” refers to contri- 
butions actually provided by the con- 
tributor from such individual’s proper- 
ty, or the use thereof, or by the use of 
such individuai’s own credit. 

(c) “Regular contributions” and 
“substantial contributions” defined. 
The terms “regular contributions” and 
“substantial contributions” mean con- 
tributions that are customary and suf- 
ficient to constitute a material factor 
in the cost of the individual’s support. 

(d) Contributions and community 
property. When a spouse receives and 
uses for his or her support income 
from services or property, and such 
income, under applicable State law, is 
the community property of the wife 
and her husband, no part of such 
income is a “contribution” by one 
spouse to the other’s support regard- 
less of the legal interest of the donor. 
However, when a spouse receives and 
uses for support, income from the ser- 
vices and the property of the other 
spouse and, under applicable State 
law, such income is community proper- 
ty, all of such income is considered to 
be a contribution by the donor to the 
spouse’s support. 

(e) “Court order for support” de- 
fined. References to a support order in 
this subpart means any court order, 
judgement, or decree of a court of 
competent jurisdiction which requires 
regular contributions that are a mate- 
rial factor in the cost of the individ- 
ual’s support and which is in effect at 
the applicable time. If such contribu- 
tions are required by a court order, 
this condition is met whether or not 
the contributions were actually made. 

(f) “Written agreement” defined. 
The term “written agreement” in the 
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phrase “substantial contributions pur- 
suant to a written agreement”, as used 
in this subpart means an agreement 
signed by the miner providing for sub- 
stantial contributions by the miner for 
the individual’s support. It must be in 
effect at the applicable time but it 
need not be legally enforceable. 

(g) “One-half support” defined. The 
term “one-half support” means that 
the miner made regular contributions, 
in cash or in kind, to the support of a 
divorced spouse at the specified time 
or for the specified period, and that 
the amount of such contributions 
equalled or exceeded one-half the 
total cost of such individual’s support 
at such time or during such period. 

(h) “Totally dependent for support” 
defined. The term “totally dependent 
for support” as used in § 725.225(b) 
means that the miner made regular 
contributions to the support of the 
miner’s parents, brother, or sister, as 
the case may be, and that the amount 
of such contributions at least equalled 
the total cost of such individual’s sup- 
port. 


Comments received: See § 725.207. 


Subpart C—Filing of Claims 


§ 725.301 Who may file a claim. 


(a) Any person who believes he or 
she may be entitled to benefits under 
the Act may file a claim in accordance 
with this subpart. 

(b) A claimant who has attained the 
age of 18, is mentally competent and 
physically able, may file a claim on his 
or her own behalf. 

(c) If a claimant is unable to file a 
claim on his or her behalf because of a 
legal or physical impairment, the fol- 
lowing rules shall apply: 

(1) A claimant between the ages of 
16 and 18 years who is mentally com- 
petent and not under the legal custody 
or care of another person, or a com- 
mittee or institution, may upon filing 
a statement to the effect, file a claim 
on his or her own behalf. In any other 
case where the claimant is under 18 
years of age, only a person, or the 
manager or principal officer of an in- 
stitution having legal custody or care 
of the claimant may file a claim on his 
or her behalf. 

(2) If a claimant over 18 years of age 
has a legally appointed guardian or 
committee, only the guardian or com- 
mittee may file a claim on his or her 
behalf. 

(3) If a claimant over 18 years of age 
is mentally incompetent or physically 
unable to file a claim and is under the 
care of another person, or an institu- 
tion, only the person, or the manager 
or principal officer of the institution 
responsible for the care of the claim- 
ant, may file a claim on his or her 
behalf. 


RULES AND REGULATIONS 


(4) For good cause shown, the Office 
may accept a claim executed by a 
person cther than one described in 
paragraphs (2) or (3) of this section. 

(b) Except as provided in § 725.305 of 
this part, in order for a claim to be 
considered, the claimant must be alive 
at the time the claim is filed. 


Comments received: None. 


§ 725.302 Evidence of authority to file a 
claim on behalf of another. 


A person filing a claim on behalf of a 
claimant shall submit evidence of his 
or her authority to so act at the time 
of filing or at a reasonable time there- 
after in accordance with the following: 

(1) A legally appointed guardian or 
committee shall provide the Office 
with certification of appointment by a 
proper official of the court. 

(2) Any other person shall provide a 
statement describing his or her rela- 
tionship to the claimant, the extent to 
which he or she has care of the claim- 
ant, or his or her position as an, officer 
of the institution of which the claim- 
ant is an inmate. The Office may, at 
any time, require additional evidence 
to establish the authority of any such 
person. 


Comments received: None. 


§ 725.303 Date and place of filing of 
claims. 


(a) (1) Claims for benefits shall be 
delivered, mailed to, or presented at, 
any of the various district offices of 
the Social Security Administration, or 
any of the various offices of the De- 
partment of Labor authorized to 
accept claims, or, in the case of a claim 
filed by or on behalf of a claimant re- 
siding outside the United States, 
mailed or presented to any office 
maintained by the Foreign Service of 
the United States. A claim shall be 
considered filed on the day it is re- 
ceived by the office in which it is first 
filed. 

(2) A claim submitted to a Foreign 
Service Office or any other agency or 
subdivision of the U.S. Government 
shall be forwarded to the Office and 
considered filed as of the date it was 
received at the Foreign Service Office 
or other governmental agency or unit. 

(b) A claim submitted by mail shall 
be considered filed as of the date of 
delivery unless a loss or impairment of 
benefit rights would result, in which 
case a claim shall be considered filed 
as of the date of its postmark. In the 
absence of a legible postmark, other 
evidence may be used to establish the 
mailing date. 


Comments received: None. 


§ 725.304 Forms and initial processing. 


(a) Claims shali be filed on forms 
prescribed and approved by the Office. 


The district office at which the claim 
is filed will assist claimants in complet- 
ing their forms. 

(b) If the place at which a claim is 
filed is an office of the Social Security 
Administration, such office shall for- 
ward the completed claim form to an 
office of the DCMWC, which is au- 
thorized to process the claim. 


Comments received: None. 


§ 725.305 When a written statement is con- 
sidered a claim. 


(a) The filing of a statement signed 
by an individual indicating an inten- 
tion to claim benefits shall be consid- 
ered to be the filing of a claim for the 
purposes of this part under the follow- 
ing circumstances: 

(1) The claimant or a proper person 
on his or her behalf (see § 725.391) ex- 
ecutes and files a prescribed claim 
form with the Office during the claim- 
ant’s lifetime within the period speci- 
fied in paragraph (b) of this section. 

(2) Where the claimant dies within 
the period specified in paragraph (b) 
of this section without filing a pre- 
scribed claim form, and a person 
acting on behalf of the deceased claim- 
ant’s estate executes and files a pre- 
scribed claim form within the period 
specified in paragraph (c) of this sec- 
tion. 

(b) Upon receipt of a written state- 
ment indicating an intention to claim 
benefits, the Office shall notify the 
signer in writing that to be considered 
the claim must be executed by the 
claimant or a proper party on his or 
her behalf on the prescribed form and 
filed with the Office within six 
months from the date of mailing of 
the notice. 

(c) If before the notice specified -in 
paragraph (b) of this section is sent, or 
within six months after such notice is 
sent, the claimant dies without having 
executed and filed a prescribed form, 
or without having had one executed 
and filed in his or her behalf, the 
Office shall upon receipt of notice of 
the claimant’s death advise his or her 
estate, or those living at his or her last 
known address, in writing that for the 
claim to be considered, a prescribed 
claim form must be executed and filed 
by a person authorized to do so on 
behalf of the claimant’s estate within 
six months of the date of the later 
notice. 

(d) Claims based upon written state- 
ments indicating an intention to claim 
benefits not perfected in accordance 
with this section shall not be pro- 
cessed. 


Comments received: None. 


§ 725.306 Withdrawal of a claim. 


(a) A claimant or an individual au- 
thorized to execute a claim on a claim- 
ant’s behalf or on behalf of claimant’s 
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estate under § 725.305, may withdraw a 
previously filed claim provided that: 

(1) He or she files a written request 
with the appropriate adjudication offi- 
cer indicating the reasons for seeking 
withdrawal of the claim; 

(2) The appropriate adjudication of- 
ficer approves the request for with- 
drawal on the grounds that it is in the 
best interests of the claimant or his or 
her estate, and; 

(3) Any benefits previously paid with 
respect to the claim are reimbursed. 

(b) When a claim had been with- 
drawn under paragraph (a) of this sec- 
tion, the claim will be considered not 
to have been filed. 


Comments received: A few comments rec- 
ommended that a claimant should not be re- 
quired to refund any benefits paid before a 
request for withdrawal can be approved. 

Discussion and changes: A withdrawn 
claim is as a matter of law considered as 
though it was never filed. The Act does not 
authorize the payment of benefits to an in- 
dividual who refuses, for any reason, to 
allow a full and complete adjudication of a 
claim, 


§ 725.307 Cancellation of a request for 
withdrawal. 


At any time prior to approval, a re- 
quest for withdrawal may be canceled 
by a written request of the claimant or 
a person authorized to act on the 
claimant’s behalf or on behalf of the 
claimant’s estate. 


Comments received: None. 


§ 725.308 Time limits for filing claims. 


(a) A claim for benefits filed under 
this part by, or on behalf of, a miner 
shall be filed within three years after 
a medical determination of total dis- 
ability due to pneumoconiosis which 
has been communicated to the miner 
or a person responsible for the care of 
the miner, or within three years after 
the date of enactment of the Black 
Lung Benefits Reform Act of 1977, 
whichever is later. There is no time 
limit on the filing of a claim by the 
survivor of a miner. 

(b) A miner who is receiving benefits 
under part B of title IV of the Act and 
who is notified by HEW of the right to 
seek medical benefits, may file a claim 
for medical benefits under part C of 
title IV of the Act and this part. The 
Secretary of Health, Education, and 
Welfare is required to notify each 
miner receiving benefits under part B 
of this right. Notwithstanding the pro- 
visions of paragraph (a) of this sec- 
tion, a miner notified of his or her 
rights under this paragraph may file a 
claim under this part within 6 months 
from the date such notice was mailed 
unless the period is extended for good 
cause shown. 

(c) There shall be a rebuttable pre- 
sumption that every claim for benefits 
is timely filed. However, except as pro- 


RULES AND REGULATIONS 


vided in paragraph (b) of this section, 
the time limits in this section are man- 
datory and may not be waived or 
tolled except upon a showing of ex- 
traordinary circumstances. 


Comments received: (a) A few comments 
recommend that the time limits for filing 
claims should be waived or tolled for good 
cause shown. (b) One comment suggests 
that an individual who files for medical 
benefits under Section 11 of the Act should 
be presumed entitled to those benefits and 
should not have to contend with the fear 
that a Part C adjudication of medical bene- 
fits entitlement could jeopardize an earlier 
part B award. 

Discussion and changes: (a) The 1977 Act 
eliminates those limitations on filing which 
previously caused an inequitable denial of 
many claims. All other limitations on filing, 
except those applicable to medical benefits 
claims, are suspended until March 1, 1981. 
The six month period allowed for medical 
benefits filings may be extended for good 
cause shown. The only remaining limitation, 
apart from the limitation on medical benefit 
filings, is that a miner must file by March 1, 
1981, or within three years from a medical 
determination of total disability due to 
pneumoconiosis, whichever is later. The lan- 
guage of the provision is changed to permit 
a waiver or tolling of the limitation in ex- 
traordinary circumstances, and to require 
knowledge by the claimant of the medical 
determination before the three year period 
begins to run. 

(b) See § 725.701A. 


§ 725.309 Duplicate claims. 


(a) A claimant whose claim for bene- 
fits was previously approved under 
part B of title IV of the Act may file a 
claim for benefits under this part as 
provided in § 725.308(b) and 
§ 725.701A. 

(b) A claimant who has filed a claim 
for benefits under both parts B and C 
of title IV of the Act or who has filed 
more than one claim for benefits 
under part C of title IV of the Act 
before March 1, i978, and whose 
claims are pending or have been 
denied (§ 727.102 of this subchapter) 
shali have his or her claims considered 
in accordance with § 727.103 of this 
subchapter. 

(c) A claimant who filed a claim for 
benefits under part B of title IV of the 
Act or part C of title IV of the Act 
before March 1, 1978, and whose previ- 
ous claim(s) are pending or have been 
finally denied, who files an additional 
claim under this part, shall have the 
later claim merged with any earlier 
claim subject to review under part 727 
of this subchapter. If an earlier claim 
subject to review under part 727 of 
this subchapter has been denied after 
review, a new claim filed under this 
part shall also be denied, on the 
grounds of the prior denial, unless the 
deputy commissioner determines that 
there has been a material change in 
conditions or the later claim is a re- 
quest for modification and the require- 
ments of § 725.310 are met. If an earli- 


36785 


er survivor’s claim subject to review 
under part 727 of this subchapter has 
been denied, the new claim filed under 
this part shall also be denied unless 
the deputy commissioner determines 
that the later claim is a request for 
modification and the requirements of 
§ 725.310 are met. 

(c) In the case of a claimant who 
files more than one claim for benefits 
under this part, the later claim shail 
be merged with the earlier claim for 
all purposes if the earlier claim is still 
pending. If the earlier miner’s claim 
has been finally denied, the later 
claim shall also be denied, on the 
grounds of the prior denial, unless the 
deputy commissioner determines that 
there has been a material change in 
conditions or the later claim is a re- 
quest for modification and the require- 
ments of § 725.310 are met. If an earli- 
er survivor’s claim filed under this 
part has been finally denied, the new 
claim filed under this part shall also 
be denied unless the deputy commis- 
sioner determines that the later claim 
is a request for modification and the 
requirements of § 725.310 are met. 

(e) Notwithstanding any other provi- 
sion of this part or part 727 of this 
subchapter, a person may exercise the 
right of review provided in paragraph 
(c) of § 727.103 at the same time such 
person is pursuing an appeal of a pre- 
viously denied part B claim under the 
law as it existed prior to March 1, 
1978. If the part B claim is ultimately 
approved as a result of the appeal, the 
claimant must immediately notify the 
Secretary of Labor and, where appro- 
priate, the coal mine operator, and ail 
duplicate payments made under part 
C shall be considered an overpayment 
and arrangements shall be made to 
insure the repayment of such overpay- 
ments to the fund or an operator, as 
appropriate. 

(f) In a case involving duplicate 
claims, under no circumstances are du- 
plicate benefits payable for concurrent 
periods of eligibility. Any duplicate 
benefits paid shall be subject to collec- 
tion or offset under subpart G of this 
‘part. 


Comments received: (a) Many commenta- 
tors argue that this section prohibits the 
filing of a new claim by a miner who has 
previously been denied, and whose condition 
has worsened or progressed to total disabil- 
ity. (b) Some commentators urge the De- 
partment to simultaneously adjudicate a 
claim which is also pending under part B. 

Discussion and changes: (a) The Depart- 
ment agrees that a miner whose claim has 
once been finally denied either by the Social 
Security Administration or the Department 
should be allowed to file a new claim on the 
grounds of a progression to total disability. 
Changes to reflect this result are contained 
in the revised provision. 

(b) See Discussion and changes in connec- 
tion with § 727.103 of this subchapter. Con- 
forming changes are reflected in this sec- 
tion. 
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§$ 725.310 Modification of awards and den- 
ials. 


(a) Upon his or her own initiative, or 
upon the request of any party on 
grounds of a change in conditions or 
because of a mistake in a determina- 
tion of fact, the deputy commissioner 
may, at any time before one year from 
the date of the last payment of bene- 
fits, or at any time before one year 
after the denial of a claim, reconsider 
the terms of an award or denial of 
benefits. 

(b) Modification proceedings shall be 
conducted in accordance with the pro- 
visions of this part as appropriate. Ad- 
ditional evidence may be submitted by 
any party or requested by the deputy 
commissioner. Modification proceed- 
ings shall not be initiated before an 
administrative law judge or the Bene- 
fits Review Board. 

(c) At the conclusion of modification 
proceedings the deputy commissioner 
may issue a proposed decision and 
order (§ 725.418), forward the claim for 
a hearing (§ 725.421) or, if appropriate, 
deny the claim by reason of abandon- 
ment (§ 725.409). 

(d) An order issued following the 
conclusion of modification proceedings 
may terminate, continue, reinstate, in- 
crease or decrease benefit payments or 
award benefits. Such order shall not 
affect any benefits previously paid, 
except that an order increasing or de- 
creasing the amount of benefits pay- 
able may be made effective on the 
date from which benefits were deter- 
mined payable by the terms of an ear- 
lier award. In the case of an award 
which is decreased, any payment made 
in excess of the decreased rate shall be 
subject to collection or offset under 
subpart G of this part. 


Comments received: Many comments criti- 
cize the provisions in this section which 
allow 1 year for the modification of a denial 
but an indefinite time for the modification 
of an award. 

Discussion and changes: This section re- 
flects the incorporation by the Act of sec- 
tion 22 of the Longshoremen’s Act. More- 
over, in the case of an approved claim, the 
Department has a continuing responsibility 
to insure that the correct amount of bene- 
fits is being paid. This section provides a 
mechanism to adjust benefit payments in 
the case of termination of an augmentee’s 
status or the occurrence of an event, such as 
a State compensation award for pneumocon- 
iosis, which otherwise affects a claimant’s 
eligibility for benefits or the amount of 
benefits payable. The section does not au- 
thorize a readjudication of any fact already 
established unless there has been a mistake 
or a material change in conditions. 

A miner whose claim has been finally 
denied may file a new claim at any time, 
and such claim may be approved if new evi- 
dence establishes that the miner has 
—- totally disabled due to pneumocon- 

osis. 
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§ 725.311 Communications with respect to 
claims; time computations. 


(a) Unless otherwise specified by this 
part, all requests, responses, notices, 
decisions, orders, or other communica- 
tions required or permitted by this 
part shall be in writing. 

(b) If required by this part, any doc- 
ument, brief, or other statement sub- 
mitted in connection with the adjudi- 
cation of a claim under this part shall 
be sent to each party to the claim by 
the submitting party. If proof of serv- 
ice is required with respect to any 
communication, such proof of service 
shall be submitted to the appropriate 
adjudication officer and filed as part 
of the claim record. 

(c) Whenever any notice, document, 
brief or other statement is served by 
mail, 7 days shall be added to the time 
within which a reply or response is re- 
quired to be submitted. 

(d) In computing any period of time 
described in this part, by any ‘applica- 
ble statute, or by the order of any ad- 
judication officer, the day of the act 
or event from which the designated 
period of time begins to run shall not 
be included. The last day of the period 
shall be included unless it is a Satur- 
day, Sunday, or legal holiday, in which 
event the period extends until the 
next day which is not a Saturday, 
Sunday, or legal holiday. “Legal holi- 
day” includes New Year’s Day, Wash- 
ington’s Birthday, Memorial Day, In- 
dependence Day, Labor Day, Colum- 
bus Day, Veterans Day, Thanksgiving 
Day, Christmas Day and any other 
day appointed as a holiday by the 
President or the Congress of the 
United States. 


Comments received: (a) A few comments 
urge the Department to indicate in this sec- 
tion whether the date of mailing or receipt 
of a document begins the running of any ap- 
plicable time period. (b) One comment rec- 
ommends that the date of receipt, in the 
case of a document serviced by mail, should 
be considered to be 7 rather than 3 days 
after the date of mailing. 

Discussion and changes: (a) In connection 
with various response times, this document 
indicates where appropriate whether the 
date of receipt or mailing is the operative 
date. It is not necessary to reflect each of 
these time periods in this section. 

(b) In view of the difficulties encountered 
in mail! deliveries in many rural coal mining 
areas, the Department agrees that the date 
of receipt should be considered to occur 7 
days after the mailing date. It should be 
noted that this change does not affect time 
periods prescribed in connection with pro- 
ceedings before the Benefits Review Board 
or a United States court of appeals. 


Subpart D—Adijudication of Claims; 
Adjudication Officers 
§ 725.350 Who are the adjudication offi- 
cers. 


(a) General. The persons authorized 
by the Secretary of Labor to accept 


evidence and decide claims on the 
basis of such evidence are called “adju- 
dication officers.” This section de- 
scribes the status of black lung claims 
adjudication officers. 

(b) Deputy commissioner. The 
deputy commissioner is that official of 
the DCMWC or his designee who is 
authorized to perform functions with 
respect to the development, process- 
ing, and adjudication of claims in ac- 
cordance with this part. 

(c) Administrative law judge. An ad- 
ministrative law judge is that official 
appointed pursuant to 5 U.S.C. 3105 
(or Pub. L. 94-504) who is qualified to 
preside at hearings under 5 U.S.C. 557 
and is empowered by the Secretary to 
conduct formal hearings with respect 
to, and adjudicate, claims in accord- 
ance with this part. A person appoint- 
ed under Pub. L. 94-504 shall not be 
considered an administrative law judge 
for purposes of this part for any 
period after March 1, 1979. 


Comments received: None for which a re- 
sponse is required. 


§ 725.351 Powers of adjudication officers. . 


(a) Deputy commissioner. The 
deputy commissioner is authorized to: 
(1) make determinations with respect 
to claims as is provided in this part; (2) 
conduct conferences and informal dis- 
covery proceedings as provided in this 
part; (3) compel the production of doc- 
uments by the issuance of a subpoena, 
with the written approval of the Di- 
rector; (4) prepare documents for the 
signature of parties; (5) issue appropri- 
ate orders as provided in this part; (6) 
do all other things necessary to enable 
him or her to discharge the duties of 
the office. 

(b) Administrative Law Judge. An 
administrative law judge is authorized 
to: (1) conduct formal hearings in ac- 
cordance with the provisions of this 
part; (2) administer oaths and examine 
witnesses; (3) compel the production 
of documents and appearance of wit- 
nesses by the issuance of subpoenas; 
(4) issue decisions and orders with re- 
spect to claims as provided in this 
part; and (5) do all other things neces- 
sary to enable him or her to discharge 
the duties of the office. 

(c) If any person in proceedings 
before an adjudication officer disobeys 
or resists any lawful order or process, 
or misbehaves during a hearing or so 
near the place thereof as to obstruct 
the same, or neglects to produce, after 
having been ordered to do so, any per- 
tinent book, paper or document, or re- 
fuses to appear after having been sub- 
poenaed, or upon appearing refuses to 
take the oath as a witness, or after 
having taken the oath refuses to be 
examined according to law, the deputy 
commissioner with the approval of the 
Director, or the administrative law 
judge responsible for the adjudication 
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of the claim, shall certify the facts to 
the Federal district court having juris- 
diction in the place in which he or she 
is sitting (or to the U.S. District Court 
for the District of Columbia if he or 
she is sitting in the District) which 
shall thereupon in a summary manner 
hear the evidence as to the acts com- 
plained of, and, if the evidence so war- 
rants, punish such person in the same 
manner and to the same extent as for 
a contempt committed before the 
court, or commit such person upon the 
same condition as if the doing of the 
forbidden act had occurred with refer- 
ence to the process or in the presence 
of the court. 


Comments received: (a) A few comments 
suggest that the deputy commissioner 
should be granted the power to compel a 
claimant to authorize an operator to obtain 
pertinent medical records, without the use 
of compulsory process (subpoenas). (b) One 
comment recommends that a deputy com- 
missioner or claims examiner be required to 
obtain the approval of the Director before 
contempt proceedings may be instituted. 

Discussion and changes: (a) Any party to 
a claim has the right to obtain relevant evi- 
dence in the possession of any other party 
to the same claim. All evidence submitted to 
the deputy commissioner will be routinely 
submitted to all parties to the claim. Howev- 
er, where a party seeks to withhold evidence 
or will not voluntarily authorize an adverse 
party to obtain relevant evidence, the sub- 
poena is the proper device to use in securing 
this evidence. Compulsory process protects 
the rights of all parties and allows the 
claims adjudicator to prevent a “fishing ex- 
pedition” by a party or an unjustified delay 
in the adjudication of the claim. 

(b) The Department agrees that a claims 
examiner or deputy commissioner should 
not be authorized to institute contempt pro- 
ceedings without the approval of the Direc- 
tor. Only the deputy commissioner may re- 
quest such approval. A change is made to re- 
flect this view. 


§ 725.352 Disqualification of adjudication 
officer. 


(a) No adjudication officer shall con- 
duct any proceedings in a claim in 
which he or she is prejudiced or par- 
tial, or where he or she has any inter- 
est in the matter pending for decision. 
A decision to withdraw from the con- 
sideration cf a claim shall be within 
the discretion of the adjudication offi- 
cer. If that adjudication officer with- 
draws, another officer shall be desig- 
nated by the Director or the Chief Ad- 
ministrative Law Judge, as the case 
may be, to complete the adjudication 
of the claim. 

(b) No adjudication officer shall be 
permitted to appear or act as a repre- 
sentative of a party under this part 
while such individual is employed as 
an adjudication officer. No adjudica- 
tion officer shall be permitted at any 
time to appear or act as a representa- 
tive in connection with any case or 
claim in which he or she was personal- 
ly involved. No fee or reimbursement 
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shall be awarded under this part to an 
individual who acts in violation of this 
paragraph. 

(c) No adjudication officer shall act 
in any claim involving a party which 
employed such adjudication officer 
within one year before the adjudica- 
tion of such claim. 

(d) Notwithstanding paragraph (a) 
of this section, no adjudication officer 
shall be permitted to act in any claim 
involving a party who is related to the 
adjudication officer by consanguinity 
or affinity within the third degree as 
determined by the law of the place 
where such party is domiciled. Any 
action taken by an adjudication officer 
in knowing violation of this paragraph 
shall be void. 


Comments received: (a) One comment rec- 
ommends that an adjudication officer 
should be required to automatically with- 
draw upon the request of a claimant and a 
showing of good cause. (b) Other comments 
point out that the blanket prohibition bar- 
ring an adjudicator from appearing as a rep- 
resentative of a party for two years after 
the termination of such individual's employ- 
ment as an adjudicator is inconsistent with 
Department of Labor regulations applicable 
to all other areas. 

Discussion and changes: (a) A claims adju- 
dicator should not be required to automati- 
cally withdraw at the request of a claimant. 
The decision to withdraw from an adjudica- 
tion is traditionally reserved to the judg- 
ment of the adjudicator. 

(b) The Department agrees that the black 
lung conflict of interest provisions should be 
consistent with the several provisions appli- 
cable to Department of Labor employees (29 
CFR Part O), and conforming changes are 
made. 


PARTIES AND REPRESENTATIVES 


§ 725.360 Parties to proceedings. 


(a) Except as provided in § 725.361, 
no person other than the Secretary of 
Labor and authorized personnel of the 
Department of Labor shall participate 
at any stage in the adjudication of a 
claim for benefits under this part, 
unless such person is determined by 
the appropriate adjudication officer to 
qualify under the provisions of this 
section as a party to the claim. The 
following persons shall be parties: 

(1) The claimant; 

(2) A person other than a claimant, 
authorized to execute a claim on such 
claimani’s behalf under § 725.301; 

(3) Any coal mine operator notified 
under § 725.412 of its possible liability 
for the claim; 

(4) Any insurance carrier of such op- 
erator; and 

(5) The Director in all proceedings 
relating to a claim for benefits under 
this part. 

(b) A widow, child, parent, brother, 
or sister, or the representative of a de- 
cedent’s estate, who makes a showing 
in writing that his or her rights with 
respect to benefits may be prejudiced 


36787 


by a decision of an adjudication offi- 
cer, may be made a party. 

(c) Any coal mine operator or prior 
operator or insurance carrier which 
has not been notified under § 725.412 
and which makes a showing in writing 
that its rights may be prejudiced by a 
decision of an adjudication officer may 
be made a party. 

(ad) Any other individual may be 
made a party if that individual’s rights 
with respect to benefits may be preju- 
diced by a decision to be made. 


Comments received: None for which a re- 
sponse is required. 


§ 725.361 Party amicus curiae. 


At the discretion of the Chief Ad- 
ministrative Law Judge or the admin- 
istrative law judge assigned to the 
case, a person or entity which is nota 
party may be allowed to participate 
amicus curiae in a formal hearing only 
as to an issue of law. A person may 
participate amicus curiae in a formal 
hearing upon written request submit- 
ted with supporting arguments prior 
to the hearing. If the request is grant- 
ed, the administrative law judge hear- 
ing the case will inform the party of 
the extent to which participation wiil 
be permitted. The request may, how- 
ever, be denied summarily and without 
explanation. 


Comments received: One comment re- 
quests the deletion of this section. 

Discussion and changes: The comment is 
rejected. 


§ 725.362 Representation of parties. 


(a) Except for the Secretary of 
Labor, whose interests shall be repre- 
sented by the Soliciter of Labor or his 
or her designee, each of the parties 
may appoint an individual to represent 
his or her interest in any proceeding 
for determination of a claim under 
this part. Such appointment shall be 
made in writing or on the record at 
the hearing. A written notice appoint- 
ing a representative shall be signed by 
the party or his or her legal guardian 
and shall be sent to the Office or, for 
representation at a formal hearing, to 
the Chief Administrative Law Judge. 
In any case, such representative must 
be qualified under § 725.363. No au- 
thorization for representation or 
agreement between a claimant and 
representative as to the amount of a 
fee, filed with the Social Security Ad- 
ministration in connection with a 
claim under Part B of Title IV of the 
Act, shall be valid under this part. A 
claimant who has previously author- 
ized a person to represent him or her 
in connection with a claim originally 
filed under Part B of Title IV may 
renew such authorization by filing a 
statement to such effect with the 
Office or appropriate adjudication of- 
ficer. 
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(b) Any party may waive his or her 
right to be represented in the adjudi- 
cation of a claim. If an adjudication 
officer determines, after an appropri- 
ate inquiry has been made, that a 
claimant who has been informed of his 
or her right to representation does not 
wish to obtain the services of a repre- 
sentative, such adjudication officer 
shall proceed to consider the claim in 
accordance with this part, unless it is 
apparent that the claimant is, for any 
reason, unable to continue without the 
help of a representative. However, it 
shall not be necessary for an adjudica- 
tion officer to inquire as to the ability 
of a claimant to proceed without rep- 
resentation in any adjudication taking 
place without a hearing. The failure of 
a claimant to obtain representation in 
an adjudication taking place without a 
hearing shall be considered a waiver of 
the claimant’s right to representation. 
However, at any time during the pro- 
cessing or adjudication of a claim, any 
claimant may revoke such waiver and 
obtain a representative. 


Comments received: (a) One comment rec- 
ommends that the language of the repealed 
20 CFR § 720.252, which required the ad- 
ministrative law judge to inquire into the 
claimant’s ability to proceed without a rep- 
resentative, be substituted for similar lan- 
guage in this section. (b) A few comments 
express concern that this provision will pro- 
hibit a claimant from obtaining a represent- 
ative if there has been an earlier waiver of 
that right. (c) A few comments object to a 
waiver of the right to representation under 
any circumstances. 

Discussion and changes: It is not the pur- 
pose of this section to deprive any claimant 
of the right to obtain representation at any 
time during the processing or adjudication 
of a claim. Moreover, it is intended that the 
requirement’ that an administrative law 
judge fully inquire into a claimant’s ability 
to proceed without representation, before 
conducting a hearing, is unchanged in sub- 
stance. In order to clarify these points 
changes have been made. 

However, the provision is intended to pre- 
clude a readjudication of a claim in those 
cases where the claimant knowingly waives 
the right to representation, and it is deter- 
mined by an administrative law judge that 
the claimant is reasonably capable of pro- 
ceeding without representation. In the case 
of a claim which may be adjudicated with- 
out a hearing, it is not feasible to personally 
inquire into the claimant’s ability to pro- 
ceed, and the Department and administra- 
tive law judges musi rely on the claimant’s 
own judgement. All claimants are informed 
by the Department of their right to obtain 
representation, and in especially complex 
cases, Department of Labor officials may 
encourage a claimant to obtain representa- 
tion. 


§ 725.363 Qualification of representative. 


(a) Attorney. Any attorney in good 
standing who is admitted to practice 
before a court of a State, territory, dis- 
trict, or insular possession, or before 
the Supreme Court of the United 
States or other Federal court and is 
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not, pursuant to any provision of law, 
prohibited from acting as a represent- 
ative, may be appointed as a represent- 
ative. 

(b) Other person. With the approval 
of the adjudication officer, any other 
person may be appointed as a repre- 
sentative so long as that person is not, 
pursuant to any provision of law, pro- 
hibited from acting as a representa- 
tive. 


Comments received: None. 


§ 725.364 Authority of representative. 


A representative, appointed and 
qualified as provided in §§ 725.362 and 
725.363, may make or give on behalf of 
the party he or she represents, any re- 
quest or notice relative to any proceed- 
ing before an adjudication officer, in- 
cluding formal hearing and review, 
except that such representative may 
not execute a claim for benefits, unless 
he or she is a person designated in 
§ 725.301 as authorized to execute a 
claim. A representative shall be enti- 
tled to present or elicit evidence and 
make allegations as to facts and law in 
any proceeding affecting the party 
represented and to obtain information 
with respect to the claim of such party 
to the same extent as such party. 
Notice given to any party of any ad- 
ministrative action, determination, or 
decision, or request to any party for 
the production of evidence shall be 
sent to the representative of such 
party and such notice or request shall 
have the same force and effect as if it 
had been sent to the party represent- 
ed. 


Comments received: One comment urges 
that this section specify the right of a rep- 
resentative to promptly obtain information 
from the Department. 

Discussion and changes: The representa- 
tive’s right to promptly obtain requested in- 
formation from the Department is fully set 
forth in § 725.102. No change in this section 
is necessary. 


§ 725.365 Approval of representative’s 
fees; lien against benefits. 


No fee charged for representation 
services rendered to a claimant with 
respect to any claim under this part 
shall be valid unless approved under 
this subpart. No contract or prior 
agreement for a fee shall be valid. In 
cases where the cbligation to pay the 
attorney’s fee is upon the claimant, 
the amount of the fee awarded may be 
made a lien upon the henefits due 
under an award and the adjudication 
officer shall fix, in the award approv- 
ing the fee, such lien and the manner 
of payment of the fee. Any representa- 
tive who is not an attorney may be 
awarded a fee for services under this 
subpart, except that no lien may be 
imposed with respect to such represen- 
tative’s fee. 


Comments received: (a) A number of com- 
ments urge the Department to impose a lien 
on compensation with respect to the fees of 
representatives who are not attorneys. (b) 
One comment requests clarification of this 
provision with respect to a fee charged by 
an attorney representing a coal operator or 
insurance carrier. 

Discussion and changes: (a) Section 28(c) 
of the Longshoremen’s Act provides that in 
any case in which the obligation to pay an 
attorney’s fee is on the claimant, a lien on 
compensation payable may be imposed in 
favor of the attorney. The Department does 
not have the authority to extend by regula- 
tion the statutory lien, provided for attor- 
neys only, to representatives who are not at- 
torneys. 

(b) This section does not govern the pay- 
ment of an operator’s or carrier’s attorney’s 
fee. A correcting change is made. 


§ 725.366 Fees for representatives. 


(a) A representative seeking a fee for 
services performed on behalf of a 
claimant shall make application there- 
for to the deputy commissioner, ad- 
ministrative law judge, or appropriate 
appellate tribunal, as the case may be, 
before whom the services were per- 
formed. The application shall be filed 
and served upon the claimant and all 
other parties within the time limits al- 
lowed by the deputy commissioner, ad- 
ministrative law judge, or appropriate 
appellate tribunal. The application 
shall be supported by a complete 
statement of the extent and character 
of the necessary work done, and shall 
indicate the professional status (e.g., 
attorney, paralegal, law clerk, lay rep- 
resentative or clerical) of the person 
performing such work, and the cus- 
tomary billing rate for each such 
person. The application shall also in- 
clude a listing of reasonable unreim- 
bursed expenses, including those for 
travel, incurred by the representative 
or an employee of a representative in 
establishing the claimant’s case. Any 
fee requested under this paragraph 
shall also contain a description of any 
fee requested, charged, or received for 
services rendered to the claimant 
before any State or Federal court or 
agency in connection with a related 
matter. 

(b) Any fee approved under para- 
graph (a) of this section shall be rea- 
sonably commensurate with the neces- 
sary work done and shall take into ac- 
count the quality of the representa- 
tion, the qualifications of the repre- 
sentative, the complexity of the legal 
issues involved, the level of proceed- 
ings to which the claim was raised, the 
level at which the representative en- 
tered the proceedings, and any other 
information which may be relevant to 
the amount of fee requested. No fee 
approved shall include payment for 
time spent in preparation of a fee ap- 
plication. No fee shall be approved for 
work done on claims filed between De- 
cember 30, 1969, and June 30, 1973, 
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under part B of title IV of the Act, 
except for services rendered on behalf 
of the claimant in regard to the review 
of the claim under section 435 of the 
Act and part 727 of this subchapter. 

(c) In awarding a fee, the appropri- 
ate adjudication officer shall consider, 
and shall add to the fee, the amount 
of reasonable and unreimbursed ex- 
penses incurred in establishing the 
claimant’s case. Reimbursement for 
travel expenses incurred by an aitor- 
ney shall be determined in accordance 
with the provisions of § 725.459(a). No 
reimbursement shall be permitted for 
expenses incurred in obtaining medical 
or other evidence which has previous- 
ly been submitted to the Office in con- 
nection with the claim. 

(d) Upon receipt of a request for ap- 
proval of a fee, such request shall be 
reviewed and evaluated by the appro- 
priate adjudication officer and a fee 
award issued. Any party may request 
reconsideration of a fee awarded by 
the adjudication officer. A revised or 
modified fee award may then be 
issued, if appropriate. 

(e) Each request for reconsideration 
or review of a fee award shall be in 
writing and shall contain supporting 
statements or information pertinent to 
any increase or decrease requested. If 
a fee awarded by a deputy commis- 
sioner is disputed, such award shall be 
appealable directly to the Benefits 
Review Board. In such a fee dispute 
case, the record before the Board shall 
consist of the order of the deputy com- 
missioner awarding or denying the fee, 
the application for a fee, any written 
statement in opposition to the fee and 
the documentary evidence contained 
in the file which verifies or refutes 
any item claimed in the fee applica- 
tion. 


Comments received: (a) A few comments 
urge the Department to reinstate the prohi- 
bition contained in the earlier rules, to-the 
effect that no representative would be 
awarded a fee for time spent preparing a fee 
petition or pursuing a fee awarded. (b) A 
number of comments object to the prohibi- 
tion against awarding a fee for work done 
between December 30, 1969 and June 30, 
1973. (c) A few comments urge the deletion 
of the prohibition against the reimburse- 
ment of a representative for expenses in- 
curred in obtaining evidence already submit- 
ted in connection with the claim. 

Discussion and changes: (a) The Depart- 
ment agrees that no reimbursement should 
be permitted for time spent by a representa- 
tive in the preparation of a fee application. 
This expense is ordinarily included as a part 
of a representative’s hourly charge for ser- 
vices rendered, together with clerical time 
and overhead expenses, and special reim- 
bursement for it would be duplicative. A 
change is made to reflect this view. If a rep- 
resentative is required to pursue a fee award 
in court, the court will determine whether 
fees can be properly awarded. 

(b) Fees may be awarded by a Department 
of Labor claims adjudicator only for work 
done before such adjudicator. This view is 
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supported by the Act’s requirement that no 
benefits are payable under section 435, part 
C of the Act “for any period prior to Janu- 
ary 1, 1974.” No payments of any kind are 
authorized under the Act by either the fund 
or an operator for any period prior to Janu- 
ary 1, 1974. The Department does not feel 
that an exception for representatives fees is 
permitted. 

(c) The Department believes that reim- 
bursement should not be permitted for ex- 
penses incurred in obtaining evidence or in- 
formation already submitted in connection 
with the claim. All information previously 
submitted in connection with a claim can, 
under this part, be retrieved upon request. 


§ 725.367 Payment of a claimant’s attor- 
ney’s fee by responsible operator. 


If an operator declines to pay any 
benefits on or before the 30th day 
after receiving written notice of its lia- 
bility for a claim on the ground that 
there is no liability for benefits within 
the provisions of the Act, and the 
person seeking benefits shall thereaf- 
ter have utilized the services of an at- 
torney in the successful prosecution of 
the claim, there shall be awarded, in 
addition to the award of benefits, in 
an order, a reasonable attorney’s fee 
against the operator or carrier in an 
amount approved by the deputy com- 
missioner, administrative law judge, 
Board, or court as the case may be, 
which shall be paid promptly and di- 
rectly by the operator or carrier to the 
claimant’s attorney in a lump sum 
after the order becomes final. 


Comments received: (a) A number of com- 
ments urge that this section be changed to 
require an operator or carrier to pay the fee 
of a representative who is not an attorney 
at law. (b) One comment suggests that the 
section should specify that fee awards may 
be made to legal aid societies. (c) A few com- 
ments urge deletion of the limiting term 
“on the ground that there is no liability for 
benefits.” (d) Comments recommend that a 
time limit be placed upon payment of attor- 
ney’s fees following a favorable decision. (e) 
Some comments argue that operators 
should be required to pay a fee for the work 
done by a claimant’s attorney in receiving 
medical benefits, past due benefits and the 
like. (f) Some comments recommend clarifi- 
cation of the fund’s liability for a claimant’s 
attorney’s fee. 

Discussion and changes: (a) Section 28 of 
the Longshoremen’s Act, which authorizes 
an award of fees in addition to compensa- 
tion, provides that under specified circum- 
stances, an employer may be required to pay 
the fee of an attorney at law. This provision 
authorizes an exception to the general rule 
that each party to an action must bear the 
cost of his or her own attorney’s fees. While 
the Department recognizes the excellent 
service to claimants provided by nonattor- 
ney representatives, it does not believe that 
an award of fees to be paid by the operator 
to such individuals in addition to compensa- 
tion is authorized by statute. 

(b) The Department does not regard it ap- 
propriate to single out legal aid attorneys 
for special rules. The Act contains no dis- 
tinction affecting legal aid attorneys, and, 
= such distinction is appropriate in these 
rules. 
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(c) The term “on the ground that there is 
no liability for benefits” is a statutory term 
which conditions an award of attorney’s 
fees in addition to compensation and cannot 
be altered by the Department. 

(d) Section 28 of the Longshoremen’s Act 
provides that attorney’s fees are payable 
after an award of benefits becomes final. No 
earlier liability is imposed. It is the Depart- 
ment’s view that payment should be made 
promptly and a change is made to effect 
this result. 

(e) An operator’s liability for the work 

done by an attorney on behalf of a claimant 
is not limited only to the initial award of 
benefits. Neither this section nor the Long- 
shoremen’s Act provision authorizing an 
award of an attorney’s fee contains any 
such limitation, and it is the Department’s 
view that an award of an attorney’s fee 
under this section might be appropriate in 
connection with an adjudication concerning 
medical benefits, nonpayment of monthly 
benefits, or like matters. No change is neces- 
sary. 
(f) It is the position of the Department 
that the Black Lung Disability Trust Fund 
is not authorized under any circumstances 
to pay a claimant’s attorney’s fee in addi- 
tion to compensation. There is no statutory 
authorization for such expenses in deter- 
mining the amount of the tax necessary to 
keep the Fund solvent. The obligations of 
the fund are carefully set forth in the act 
and legislative history, and no mention of a 
claimant’s attorney’s fees is made. In the 
absence of specific statutory authority, a 
claimant’s attorney’s fees cannot and will 
not be paid by the fund (see also 28 U.S.C. 
2412). 


§ 725.401 Claims development—General. 


After a claim has been received by 
the deputy commissioner, the deputy 
commissioner shall take such action as 
is necessary to develop, process, and 
make determinations with respect to 
the claim as provided in this subpart. 


Comments received: None. 


§ 725.402 Approved State workers’ com- 
pensation law. 


If a deputy commissioner determines 
that any claim filed under this part is 
one subject to adjudication under a 
workers’ compensation law approved 
under part 722 of this subchapter, he 
or she shall advise the claimant of this 
determination and of the Act’s re- 
quirement that the claim must be filed 
under the applicable State workers’ 
compensation law. The deputy com- 
missioner shall then prepare a pro- 
posed decision and order dismissing 
the claim for lack of jurisdiction pur- 
suant to § 725.418 and proceed as ap- 
propriate. 


Comments received: None. 


§ 725.403 Requirement to file under State 
workers’ compensation law—Section 
415 claims. 


(a) No benefits shall be payable to or 
on behalf of a claimant who has filed 
a claim under section 415 of part B of 
title IV of the Act, for any period of 
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eligibility occurring between July 1, 
and December 31, 1973, unless the 
claimant has filed and diligently pur- 
sued a claim for benefits under an ap- 
plicable State workers’ compensation 
law. A State workers’ compensation 
claim need not be filed where filing 
would be futile. It shall be determined 
that the filing of a State claim would 
be futile when: 

(1) The period within which the 
claim may be filed under such law has 
expired; or 

(2) Pneumoconiosis as defined in 
part 718 of this subchapter is not com- 
pensable under such law; or 

(3) The maximum amount of com- 
pensation or the maximum number of 
compensation payments allowable 
under such law has already been paid; 
or 

(4) The claimant does not meet one 
or more conditions of eligibility for 
workers’ compensation payments 
under applicable State law; or 

(5) The claimant otherwise estab- 
lishes to the satisfaction of the Office 
that the filing of a claim under State 
law would be futile. 

(b) Where the Office determines 
that a claimant is required to file a 
State claim under this section, the 
Office shall so notify the claimant. 
Such notice shall instruct the claim- 
ant to file a State claim within 30 days 
of such notice. If no such State claim 
is filed within the 30-day period, no 
benefits shall be payable under this 
part to the claimant for any period be- 
tween July 1, and December 31, 1973. 

(c) The failure of a claimant to 
comply with paragraph (a) of this sec- 
tion shall not absolve any operator of 
its liability for the payment of bene- 
fits to a claimant for periods of eligi- 
bility occurring on or after January 1, 
1974. 

(d) The deputy commissioner may 
determine that a claimant is ineligible 
for benefits under section 415 of part 
B of title IV of the Act without requir- 
ing the claimant to file a claim under 
a State workers’ compensation law. 


Comments received: (a) A few comments 
recommend deletion of this section in view 
of a section 435 claimant’s inability to 
obtain benefits for the July 1-December 31, 
i973 period. (b) One comment argues that 
an operator should be allowed the benefit of 
this section. 


Discussion and changes: (a) Although a 
claimant whose claim is reviewed and ap- 
proved under section 435 of the act is unaf- 
fected by this section (20 CFR § 727.303), 
there are some claims with respect to which 
benefits for the July 1-December 31, 1973 
period were awarded prior to the enactment 
of the Black Lung Benefits Reform Act of 
1977 (i.e., March 1, 1978). The State filing 
requirement remains applicable to those 
claims, as.may be appropriate. 

(b) This section precludes an operator 
from asserting the State filing requirement 
as a defense to liability, in recognition of 
the fact that this filing requirement was in- 
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tended only to diminish the liability of the 
Federal treasury if an alternate source of 
black lung benefits was available under a 
State compensation law. There is no au- 
thorization in the act to allow an operator 
to adjust its liability for periods after Janu- 
ary 1, 1974, on account of the operator’s ob- 
ligation to meet the requirements of a State 
law. An operator, in any event, is adequately 
protected by the act’s offset provisions from 
the possibility of duplicate payments. 


§ 725.404 Development of evidence—Gen- 
eral. 


(a) Employment history. Each claim- 
ant shall furnish the deputy commis- 
sioner with a complete and detailed 
history of the coal miner’s employ- 
ment and, upon request, supporting 
documentation. 

(b) Matters of record. Where it is 
necessary to obtain proof of age, mar- 
riage or termination of marriage, 
death, family relationship, dependen- 
cy (see subpart B of this part), or any 
other fact which may be proven as a 
matter of public record, the claimant 
shall furnish such proof to the deputy 
commissioner upon request. 

(c) Documentary evidence. If a 
claimant is required to submit docu- 
ments to the deputy commissioner, 
the claimant shall submit either the 
original, a certified copy or a clear rea- 
dable copy thereof. The Deputy com- 
missioner or administrative law judge 
may require the submission of an 
original document or certified copy 
thereof, if necessary. 

(d) Submission of insufficient evi- 
dence. In the event a claimant submits 
insufficient evidence regarding any 
matter, the deputy commissioner shall 
inform the claimant of what further 
evidence is necessary and request that 
such evidence be submitted within a 
specified reasonable time which may, 
upon request, be extended for good 
cause. 


Comments received: (a) Comments recom- 
mend that the Department not require the 
submission of original documents. (b) One 
comment recommends that the Department 
specify the evidence necessary to establish a 
claim. 

Discussion and changes: (a) the Depart- 
ment agrees that original documents may 
not be necessary and conforming changes 
are made. 

(b) The Department does not consider it 
appropriate to specify in these rules exactly 
what evidence is necessary for establishing 
an individual claim. No changes are made. 


§ 725.405 Development of medical evi- 
dence; scheduling of medical examina- 
tions and tests. 


(a) Upon receipt of a claim, the 
deputy commissioner shall ascertain 
whether the claim was filed by or on 
account of a miner as defined in 
§ 725.202(a), and in the case of a claim 
filed on account of a deceased miner, 
whether the claim was filed by an eli- 


gible survivor of such miner as defined 
in subpart B of this part. 

(b) In the case of a claim filed by or 
on behalf of a miner, the deputy com- 
missioner shall, where necessary, 
schedule the claimant for a medical 
examination and _ testing under 
§ 725.406. 

(c) In the case of a claim filed by or 
on behalf of a survivor of a miner, the 
deputy commissioner shall obtain 
whatever medical evidence is neces- 
sary and available for the development 
and evaluation of the claim. 

(d) The deputy commissioner shall, 
where appropriate, collect other evi- 
dence necessary to establish: 

(1) The nature ana duration of the 
miner’s employment; and 

(2) All other matters relevant to the 
determination of the claim. 

(e) If at any time during the process- 
ing of the claim by the deputy com- 
missioner, the evidence establishes 
that the claimant is not entitled to 
benefits under the Act, the deputy 
commissioner may terminate eviden- 
tiary development of the claim and 
proceed as appropriate. 


Comments received: One comment recom- 
mends that the Department specify guide- 
lines for the resolution of conflicting medi- 
cal evidence. 

Discussion and changes: The resolution of 
conflicting medical evidence is solely within 
the discretion of the adjudicator. The adju- 
dicator will weigh the evidence and consider 
the qualifications of the physician or other 
person submitting the evidence, and any 
other relevant information. Guidelines are 
not appropriate. 


§ 725.406 Medical examinations and tests. 


(a) Medical examinations and tests 
authorized by the deputy commission- 
er shall be conducted, if possible, in 
the vicinity of the miner’s residence by 
physicians or in medical facilities se- 
lected from a list compiled by the Sec- 
retary, or by a physician or medical fa- 
cility approved by the deputy commis- 
sioner at the miner’s request. 

(b) If any medical examination or 
test conducted under paragraph (a) of 
this section is not administered or re- 
ported in compliance with the provi- 
sions of part 718 of this subchapter, 
the deputy commissioner shall sched- 
ule the miner for further examination 
and testing where necessary and ap- 
propriate. 

(c) The cost of any medical examina- 
tion or test authorized under this sec- 
tion, including the cost of travel to 
and from the examination, shall be 
paid by the fund. No reimbursement 
for overnight accommodations shall be 
authorized unless the deputy commis- 
sioner determines that an adequate 
testing facility is unavailable within 
one day’s round trip travel by auto- 
mobile from the miner’s residence. 
The fund shall be reimbursed for such 
payments by an operator, if any, 
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found liable for the payment of bene- 
fits to the claimant. 


Comments received: Comments urge that 
this section specify a miner’s right to be ex- 
amined by a physician or facility selected by 
such miner. (b) A number of comments rec- 
ommend that this section specify that pay- 
ment will be made for travel and overnight 
accommodation. (c) One comment suggests 
that an operator should not be required to 
reimburse the fund for medical reports ob- 
tained on behalf of the claimant unless the 
report is in compliance with 20 CFR Part 
718 and is admitted into evidence in the 
claim. 

Discussion and changes: (a) A miner has a 
right to choose any physician or medical fa- 
cility to conduct a medical examination. 
However, medical examinations and tests 
authorized and paid for by the deputy com- 
missioner shall be conducted by a physician 
or facility selected by the deputy commis- 
sioner, or approved by the deputy commis- 
sioner. The deputy commissioner will ordi- 
narily approve any physician or facility se- 
lected by the miner. Prior approval is neces- 
sary to ensure that good quality evidence is 
obtained. 

(b) Payment will be made for travel which 
is necessary in connection with approved 
medical examination or testing. However, 
payment for overnight accommodations will 
be authorized only if an adequate medical 
testing facility is unavailable within one 
day’s round trip travel from the miner’s 
residence. A change is made to reflect this 
decision. 

(c) Under Department of Labor practice, 
no operator is required to reimburse the 
fund for poor quality evidence: The Depart- 
ment does not authorize payment for such 
evidence and there is no reimbursement for 
an operator tomake. ° 


§ 725.407 Additional medical evidence. 


(a) If, at any time after the comple- 
tion of initial medical examinations 
and tests, unresolved medical ques- 
tions remain, the deputy commissioner 
may cause the claimant to be exam- 
ined by a physician selected by the 
deputy commissioner. 

(b) Any miner dissatisfied with the 
results of the medical examinations or 
tests conducted under § 725.406 may 
obtain further medical examinations 
or tests and submit them to the 
deputy commissioner. Such further 
examinations or tests shall be reim- 
bursable by the fund, or by a responsi- 
ble coal operator where appropriate, if 
the claimant is finally adjudicated en- 
titled to benefits and if such further 
examinations or tests were relevant to 
the determination of the claim. 

(c) If additional medical evidence is 
obtained in accordance with para- 
graph (a) of this section, the deputy 
commissioner may order the physician 
selected to retest or reexamine the 
miner to do so without the presence or 
participation of any other physician 
who previously examined the miner, 
and without benefit of the conclusions 
of any other physician who has exam- 
ined the miner. 
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Comments received: Comments request 
that reimbursement for overnight accommo- 
dation should be authorized. 

Discussion and changes: See paragraph 
(b) of Discussion and changes following 
§ 725.406. 


§ 725.408 Refusal to submit to medical ex- 
aminations or tests. 


If an adjudication officer determines 
that a miner has unreasonably refused 
to submit to medical examinations or 
tests scheduled under §§ 725.406 or 
725.407(a), all evidentiary develop- 
ment of the claim shall be suspended 
and the adjudication officer shall pro- 
ceed to deny the claim by reason of 
abandonment (§ 725.409) or by dismiss- 
al (§ 725.465) as is appropriate. 


Comments received: One comment sug- 
gests that a miner should be allowed to ex- 
plain a refusal to submit to a medical exami- 
nation or test. 

Discussion and changes: No action will be 
taken with respect to a miner’s refusal to 
submit to examinations or tests until the 
miner has been offered the opportunity to 
explain the reasons for the refusal. No 
change is necessary. 


§ 725.409 Denial of a claim by reason of 
abandonment. 


(a) A claim may be denied at any 
time by the deputy commissioner by 
reason of abandonment where the 
claimant fails: 

(1) To undergo a required medical 
examination without good cause; or, 

(2) To submit evidence sufficient to 
make a determination of the claim; or, 

(3) To pursue the claim with reason- 
able diligence.. 

(b) If the deputy commissioner de- 
termines that a denial by reason of 
abandonment is appropriate, he or she 
shall notify the claimant of the rea- 
sons for such denial and of the action 
which must be taken to avoid a denial 
by reason of abandonment. If there is 
no response to the notice within 30 
days after such notice is sent, the 
claim shall be considered denied by 
reason of abandonment. If the claim- 
ant responds in a timely fashion, indi- 
cating a desire to pursue the claim, by 
requesting a hearing or indicating the 
intent to submit additional evidence, 
the deputy commissioner shall, if a 
hearing is requested, proceed in ac- 
cordance with § 725.412 or allow a rea- 
sonable time of not less than 60 days 
for the claimant to take the specified 
remedial action. If the claimant com- 
pletes the action requested within the 
time allowed, the claim shall be devel- 
oped, processed and adjudicated as 
specified in this part. If the claimant 
does not fully comply with the action 
requested by the deputy commission- 
er, the deputy commissioner shall so 
notify the claimant. If the claimant 
does not request a hearing or fully 
comply with the action requested by 
the deputy commissioner within 30 
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days of such notification, the claim 
shall be considered denied by reason 
of abandonment, except that a new 
claim may be filed at any time and 
new evidence submitted where the re- 
quirements of § 725.310 are not met. 

Comments received: None for which a re- 
sponse is required. 


Discussion and changes: This section is 
changed to reflect the right of a previously. 


‘denied claimant to file and pursue a new 


claim at any time. 


ADJUDICATION BY THE DEPUTY COMMISSIONER 


General comments received on this sub- 
part: Many comments were received con- 
cerning the provisions relating to the adju- 
dication of claims by the deputy commis- 
sioner. Sections 725.410-725.422 of the pro- 
posed rules were considered by some of the 
commentators to be difficult to understand 
and too complex for the unrepresented 
claimant. A number of comments criticize 
the range of alternatives available to the 
deputy commissioner in adjudicating claims. 
Almost all the comments received consider 
the time periods allowed for submission of 
evidence, or for taking specified action to be 
too short and burdensome for claimants and 
coal operators alike. Throughout the com- 
ments, the Department is urged to begin the 
payment of benefits at the earliest possible 
time, whether or not a coal operator has 
been identified and allowed to participate in 
the claim. The Department is also urged to 
immediately involve coal operators in a 
claim. 

Discussion and changes: The Department 
has made some changes in the proposed 
rules in an effort to remove unnecessarily 
complex provisions. A particularly difficult 
probiem arises in connection with the early 
identification and notification of a coal 
mine operator. When a claim is first filed 
with the Department, sufficient evidence to 
permit an identification of a possibly liable 
coal operator is almost never available. The 
majority of Department of Labor claimants 
were last employed in the mines some years 
before filing, and the task of verifying the 
identity of the last employer is usually a dif- 
ficult one. While the 1977 Act imposes oper- 
ator liability only if there was employment 
after January 1, 1970, the 1972 Act con- 
tained no employer liability cutoff date. 
The Department was, therefore, in the past 
required to conduct an extensive investiga- 
tion before an operator could be identified. 

Under the 1977 Act, in view of the Janu- 
ary 1, 1970, operator liability cutoff date, 
the identification process should be substan- 
tially contracted and, with respect to new 
claims, the Department intends to identify 
and involve an operator at the earliest possi- 
ble time. However, with respect to claims 
subject to review under Section 435, many 
obstacles to early operator involvement will 
remain. In many of those claims, the De- 
partment never completed the operator 
identification process due to the claimant’s 
choice not to pursue the claim after being 
informed of an initial denial. In many of 
those cases, an informal approval will now 
be possible, in light of the new law, without 
the submission of any additional evidence. 
However, the Department must then com- 
plete the operator identification process. 
While the January 1, 1970, cutoff will great- 
ly ease this task, it remains a task which 
must be completed with respect to may pre- 
viously filed claims. 
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With respect to the time periods for the 
submission of evidence or response to no- 
tices etc., the- Department has determined 
that reasonable response periods are neces- 
sary to expedite the processing of claims. 
All such periods are subject to enlargement 
for good cause; therefore, the rights of all 
parties are adequately protected. The time 
periods allowed for the submission of evi- 
dence are retained although the partial pro- 
hibition against the submission of new evi- 
dence to the administrative law judge, con- 
tained in § 725.456 is largely eliminated. 

A more detailed discussion of particular 
comments and changes may be found in the 
“Comments” and “Discussion” sections fol- 
lowing each of the provisions between 
$§ 725.410 and 725.422. 


§ 725.410 Initial findings by the deputy 
commissioner. 


(a) Based upon the evidence devel- 
oped, the deputy commissioner may 
make an initial finding with respect to 
the claim. 

(b) If the evidence supports an ini- 
tial finding of eligibility, and it -has 
been determined that a coal mine op- 
erator may be liable for the claim, the 
deputy commissioner shall proceed in 
accordance with § 725.412. If no opera- 
tor can be identified, the deputy ccom- 
missioner shall proceed in accordance 
with § 725.411. 

(c) If the evidence submitted does 
not support an initial finding of eligi- 
bility, the deputy commissioner shall 
so notify the claimant in writing. This 
notification shall specify the reasons 
why the claim cannot be approved, the 
additional evidence necessary to estab- 
lish entitlement, the right of the 
claimant to submit additional evi- 
dence, and the right to request a hear- 
ing. Within 60 days from the mailing 
of such notice, unless such period is 
extended by the deputy commissioner 
for good cause shown, the claimant 
may submit new evidence or request a 
hearing. If the claimant: 

(1) Takes no action within the speci- 
fied 60 day period, the claim shall be 
considered denied by reason of aban- 
donment (see § 725.409). 

(2) Submits new evidence within the 
specified 60 day period, the deputy 
commissioner shall reconsider the ini- 
tial finding, taking into account the 
additional evidence submitted. If the 
new evidence supports a finding of en- 
titlement the deputy commissioner 
shall proceed in accordance with para- 
graph (b) of this section. If the new 
evidence does not support a finding of 
entitlement, the deputy commissioner 
shall notify the claimant in writing of 
this fact and the reasons therefor, and 
that he or she may request a hearing 
within 60 days after receipt of such 
notice unless the period is extended by 
the deputy commissioner for good 
cause shown. If no hearing is request- 
ed, the claim shall be deemed. denied 
by reason of abandonment (see 
§ 725.409). 
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(d) Unless an earlier operator identi- 
fication has been made, if a hearing is 
requested under paragraph (c) of this 
section, the deputy commissioner shall 
identify the coal mine operator, if any, 
which may be liable for the payment 
of benefits to the claimant and pro- 
ceed in accordance with § 725.412. If 
no such operator can be identified, the 
deputy commissioner may schedule a 
conference (see § 725.416) or refer the 
claim to the-Office of Administrative 
Law Judges for appropriate proceed- 
ings. 


Comments received: (a) A number of com- 
ments suggest that the 60 day period follow- 
ing an initial finding of ineligibility within 
which to submit additional evidence or re- 
quest a hearing and the 30 day period for 
requesting a hearing after a second initial 
finding of ineligibility, should be enlarged 
to 90 days. (b) Gne comment argues that 
this section is too complicated. (c) One com- 
ment requests that the deputy commission- 
er should be required to send the claimant a 
Getailed written analysis of why he or she 
was considered ineligible, and a detailed list 
of the additiona! evidence necessary for the 
claim to be approved. 

Discussion and changes: (a) The 60 day 
period allowed for a response to an initial 
denial! letter, which peried can be extended 
for good cause shown, is an adequate re- 
sponse period. The 30 day period contained 
in the proposed rules within which a hear- 
ing may be requested after a second initial 
denial is enlarged to 60 days, and may be 
further enlarged for good cause shown. 

(ob) The Department dees not agree that 
this section is particularly complex, after 
having reviewed it carefully to determine 
whether any extraneous or complicated lan- 
guage is used. The vast majority of claim- 
ants are able to explain why a particular 
action was or was not taken within a speci- 
fied time period. Moreover, in the corre- 
spondence sent to the claimant, whether 
represented or not, the claimant is told 
what he or she may do next in pursuit of 
the claim. 

(c) The Department does not believe that 
a more detailed analysis of each informal 
denial is necessary. In the letter which the 
Department will send to claimants in this 
posture, the element or elements of proof 
which the claimant failed to meet will be 
specified. 


§ 725.411 Adjudication upon initial find- 
ings of eligibility and no operator re- 
sponsibility. 


Where the deputy commissioner has. 


found that the claimant is eligible and 
that there is no operator responsible 
for the payment of benefits, the 
deputy commissioner shall issue a pro- 
posed decision and order including 
findings of fact and conclusions of law 
as required by § 725.418 and authorize 
the payment of benefits. The claimant 
shall have 30 days after the date of is- 
suance of the proposed decision and 
order within which to reject any or all 
of its terms. If the claimant does not 
reject the proposed decision and order, 
either in whole or in part, within this 
30-day period, it will become final and 


effective. If for any reason the claim- 
ant rejects a proposed decision and 
order, the deputy commissioner may 
take such action as is appropriate in- 
cluding adjustment of the benefits to 
the level authorized by the uncontest- 
ed portion of the proposed decision 
and order, if appropriate. 


Comments received: (a) ne comment 
argues that the trustees cf the Fund should 
be allowed to contest a determination of en- 
titlement made by the Department. (b) A 
few comments urge that this section specify 
when the payment of benefits will begin 
after a proposed decision and order becomes 
finai in an uncontested case. 

Discussion end changes: (a) Section 424(b) 
of the Aci provides in part that “In a case 
where no operator responsibility is assigned 
pursuant to section 422 and 423, a determi- 
nation by the Secretary {of Labor] that the 
fund is liable for the payment cf benefits 
shall be final.” It is incongruous to suggest 
that the Secretary could contest the De- 
partmeni’s deiermination of eligibility and 
no such statutory authority exists. 

(b) The Department agrees that this sec- 
tion should specify when the payment of 
benefiis will begin in an uncontested ap- 
proval. A change is made to accomplish this 
result. 


§ 725.412 Identification and notification of 
responsible operator. 


(a) At any time during the process- 
ing of a claim under this part, after 
sufficient evidence has been made 
available to the deputy commissioner, 
the deputy commissioner may identify 
a coal miner operator (see § 725.491) 
which may be liable for the payment 
of the claim in accordance with the 
criteria contained in subpart F of this 
part. Such identification shall be made 
as soon after the filing of the claim as 
the evidence obtained permits. If the 
claim is subject to review under Part 
727 of this subchapter, the deputy 
commissioner may proceed to make 
initial findings (§ 725.410) with respect 
to a claim before identifying a poten- 
tially liable coal mine operator. In the 
case of a claim subject to review under 
Part 727 of the subchapter which is 
denied by reason of abandonment (see 
$ 725.409), the deputy commissioner 
may decline to identify and notify an 
operator, unless a timely request for a 
hearing is made by the claimant. 

(b) After the deputy commissioner 
identifies an operator which may be 
liable for payment of benefits, the 
deputy commissioner shall notify such 
operator in writing. Such notification 
shall include a copy of the claimani’s 
claim form and a copy of all documen- 
tary evidence pertaining to the claim 
obtained by the deputy commissioner, 
if any, and the initial findings of the 
deputy commissioner, if any. All docu- 
ments sent to an operator in accord- 
ance with this paragraph shall also be 
provided by the deputy commissioner 
to the claimant or his or her author- 
ized representative. 
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(c) If within one year after the final 
adjudication of a claim, the adjudica- 
tion officer determines that an opera- 
tor which may be liable for the pay- 
ment of benefits has not been notified 
under this section, such adjudication 
officer shall give notice of possible lia- 
bility and an opportunity to respond 
to such operator. The adjudication of- 
ficer shall then take,such further 
action on the claim as may be appro- 
priate. There shall be no time limit ap- 
plicable to a later identification of an 
operator under this paragraph if the 
operator fraudulently concealed its 
identity as an employer of the miner. 

(d) If, in any case, there is a dispute 
between two or more operators as to 
which may be liable for the payment 
of benefits to the claimant, all such 
operators shall be notified under this 
section and the issue of which opera- 
tor is liable shall be determined by the 
appropriate adjudication officer. 


Comments received: (a) Many comments 
urge the Department to identify and notify 
an operator as early in the process as is pos- 
sible. (b) A number of comments recom- 
mend that the Department forward the ma- 
terial sent to an operator to the claimant as 
well. 

Discussion and changes: (a) Changes are 
made in accordance with the discussion of 
General Comments Received on this subpart 
preceding § 725.410. 

(b) The Department agrees that it would 
be useful to provide claimants with copies of 
the materials sent to an operator, and a 
change is made to reflect this view. 


§ 725.413 Operator’s response to notifica- 
tion. ° 


(a) Within 30 days after receipt of 
notification issued under § 725.412, 
unless such period is extended by the 
deputy commissioner for good cause 
shown, or in the interest of justice, a 
notified operator shall indicate an 
intent to accept or contest liability. If 
notice is given to the operator after 
initial findings have been made, the 
operator shall indicate its agreement 
or disagreement with each such find- 
ing. If notice is given to the operator 
before initial findings have been made, 
the operator shall indicate agreement 
or disagreement with the operator’s 
identification as a potentially liable 
coal mine operator. An operator’s re- 
sponse to notification shall be in writ- 
ing and shall be sent to the deputy 
commissioner, the claimant, and all 
other parties to the claim. 

(b)(1) If the operator accepts liabili- 
ty for the claim after initial findings 
have been made, the deputy commis- 
sioner shall issue a proposed decision 
and order under § 725.418. 

(2) If the operator contests its liabili- 
ty or any of the initial findings of the 
deputy commissioner, if any, or if the 
deputy commissioner has determined 
the claimant to be ineligible for bene- 
fits, the deputy commissioner shall 
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proceed to adjudicate the claim in ac- 
cordance with this subpart. 

(3) If the operator fails to respond 
within the specified period, such oper- 
ator shall be deemed to have accepted 
the initial findings of the deputy com- 
missioner when made and shall not, 
except as provided in § 725.463, be per- 
mitted to raise issues or present evi- 
dence with respect to issues inconsist- 
ent with the initial findings in any fur- 
ther proceeding conducted with re- 
spect to the claim. In a case where an 
operator has failed to respond to noti- 
fication, such failure shall be consid- 
ered a waiver of such operator’s right 
to contest the claim, unless the opera- 
tor’s failure to respond to notice is ex- 
cused for good cause shown, and the 
deputy commissioner may proceed to 
issue a proposed decision and order 
pursuant to § 725.418, undertake fur- 
ther development, hold a conference, 
or refer the claim for a hearing. 

(c) Any operator or carrier may in 
writing designate an office or person 
authorized to receive notice of a claim 
on behalf of such operator or carrier. 
All such notices to the operator or car- 
rier shall thereafter be sent to the des- 
ignated office or person. - 


Comments received: (a) Comments recom- 
mend that this section should be revised to 
require a notified operator to provide a copy 
of its response to the claimant. (b) One com- 
ment requests that an operator or carrier 
should be allowed to designate an office or 
person where notification should be sent. (c) 
One comment recommends that this section 
be revised to define the term “good cause.” 
(d) Many comments support the proposition 
that an operator’s failure to respond to noti- 
fication should be considered a waiver of 
such operator’s right to contest the claim. 

Discussion and changes: (a) The Depart- 
ment agrees that an operator or carrier’s re- 
sponse to notification should be sent to the 
claimant or claimant’s representative. 

(b) The Department agrees that an opera- 
tor or carrier should be allowed to designate 
an office or person authorized to receive 
notice of a claim. 

(c) The Department does not agree that a 
definition of “good cause” is either neces- 
sary or useful. The adjudicator must have 
sufficient flexibility to respond to all factu- 
al circumstances on a case-by-case basis. 

(d) A change is made to further clarify 
the consequence of an operator’s unexcused 
failure to respond to notice of a claim, in 
light of the changes made in § 725.456. 


§ 725.414 Development of operator’s evi- 
: dence, claimant’s rebuttal evidence. 


(a) If an operator notified of its pos- 
sible liability for a claim after the 
deputy commissioner has made initial 
findings (§ 725.410) with respect to the 
claim contests the claim, such opera- 
tor shall be allowed a reasonable time, 
to be determined by the deputy com- 
missioner from the date on which the 
notice of contest is sent, within which 
to submit to the deputy commissioner 
and exchange. with all other parties all 
available evidence relevant to any con- 
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tested issue in the claim. During this 
period, a notified operator may have 
the miner examined by a physician se- 
lected by such operator, except that 
no miner shall be required to travel 
more than 100 miles from his or her 
place of residence for the purpose of 
submitting to a medical examination 
requested by an operator, unless a trip 
of greater distance is authorized in 
writing by the deputy commissioner. 

(b) If an operator is notified of its 
possible liability for a claim before the 
deputy commissioner has made initial 
findings with respect to the claim or if 
no initial findings are made, and such 
operator indicates its intent to contest 
the claim, such operator. shall prompt- 
ly undertake the development of its 
evidence, including any medical evi- 
dence which may be obtained, if the 
operator seeks to have the miner ex- 
amined by a physician which it selects. 
Any evidence obtained by an operator 
shall be sent to the deputy commis- 
sioner and all other parties to the 
claim. On the basis of the operator’s 
evidence and all other evidence sub- 
mitted to the deputy commissioner, 
the deputy commissioner may make 
initial findings with respect to the 
claim or may take such other action as 
is appropriate. If the deputy commis- 
sioner makes an initial finding that 
the claimant is ineligible for benefits, 
the deputy commissioner shall proceed 
to consider the claim as provided in 
§ 725.410(c). If the deputy commission- 
er makes an initial finding that the 
claimant is eligible for benefits and 
that the notified operator is liable for 
such benefits, the parties shall be so 
notified. Within 30 days from the date 
on which notice of the deputy commis- 
sioner’s initial findings of eligibility 
and liability is sent to the parties, each 
party shall either accept or contest 
any or all of such initial findings and 
shall, except as provided in paragraph 
(d) of this section, submit any availa- 
ble evidence not previously submitted, 
to the deputy commissioner. The 
deputy commissioner shall then pro- 
ceed to adjudicate the claim under 
§ 725.415. The failure by an operator 
to respond to initial findings of eligi- 
bility made under this paragraph shall 
have the same consequences as an op- 
erator’s failure to respond to notice of 
a claim (see § 725.413(b)(3)). 

(c) The report of any medical exami- 
nation or test conducted under this 
section, or any other evidence submit- 
ted, shall be submitted to the deputy 
commissioner and sent to the other 
parties to the claim within the applica- 
ble period set forth in this section, 
unless the deputy commissioner en- 
larges such period for good cause 
shown or in the interest of justice. 

(d) Upon receipt of a medical report 
obtained by an operator under this 
section, a claimant shall, upon request, 
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be allowed a reasonable time, as deter- 
mined by the deputy commissioner 
from the date on which the operator’s 
report is received, to obtain additional 
evidence in support of the claim. Such 
evidence shall be obtained, submitted 
to the deputy commissioner, and ex- 
changed with the other parties within 
the period allowed, unless the period is 
enlarged by the deputy commissioner 
for good cause shown. 

(e) (1) Any documentary evidence 
obtained by a party during the time a 
claim is pending before a deputy com- 
missioner, which is withheld from the 
deputy commissioner or any other 
party to the claim, shall not be ad- 
mitted in any later proceedings held 
with respect to the claim in the ab- 
sence of extraordinary circumstances, 
unless the admission of such evidence 
is requested by the Director or such 
other party. 

(2) If an operator notified of a claim 
does not undertake a good faith effort 
to develop its evidence while the claim 
is pending before the deputy commis- 
sioner, the deputy commissioner shall 
proceed to adjudicate the claim in ac- 
cordance with § 725.415. A notified op- 
erator which does not undertake a 
good faith effort to develop its evi- 
dence before the deputy commissioner 
shall be considered to have waived its 
right to either have the claimant ex- 
amined by a physician of its choosing 
or have the claimant’s evidence sub- 
mitted for review by a physician of its 
choosing. 


Comments received: (a) Numerous com- 
ments urge the removal of time limitations 
for the submission of either an operator’s or 
claimant’s evidence, and the sanctions im- 
posed for the failure to submit evidence 
within these time periods. (b) One comment 
argues that an operator should be limited to 
obtaining a “cardio-pulmonary” examina- 
tion of the claimant by a physician selected 
by the operator. 

Discussion and changes: (a) One of the 
most significant reasons for the delays 
which have occurred in the adjudication of 
claims in the past has been the failure of 
claimants and operators alike to obtain and 
submit evidence in a timely fashion. In some 
instances evidence was obtained and with- 
held pending the transferral of a claim to 
the Office of Administrative Law Judges. 
The strategies employed in the presentation 
of evidence in many cases by both operator 
and claimant representatives, whether in- 
tentional or not, has in the past seriously 
impaired efforts made by the Department 
to expedite the processing and adjudication 
of claims, and has delayed the prompt pay- 
ment of benefits to eligible claimants. 

The comments received on both this sec- 
tion and § 725.456 were uniformly adverse. 
Operator comments complained that the 
time periods imposed for the submission of 
an operator’s evidence were unrealistic, 
unduly restrictive, and were not similarly 
imposed on claimants and the Director. 
Moreover, many operator comments ex- 
pressed the view that the rules excluding 
the presentation of evidence to an adminis- 
trative law judge were not in keeping with 
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the Administrative Procedure Act and 
denied operators an opportunity to present 
a meaningful defense to liability. A number 
of comments from claimant groups and rep- 
resentatives note that many claimants do 
not have the services of a representative 
until a claim is forwarded for a hearing, and 
may easily overlook or be unaware of evi- 
dence which might be obtained. In view of 
the universal dissatisfaction with the De- 
partment’s attempt to speed the claims 
process by imposing time limits for the sub- 
mission of evidence, the Department agrees 
that the specified limitations and sanctions 
imposed by the proposed rules should be 
modified. 

Some limitations and sanctions must, 
however, be retained. Except in the case of 
certain Social Security Administration ap- 
provals processed under §§ 727.104-727.105 
of this subchapter, no benefits shall be paid 
by the Fund or otherwise in a claim with re- 
spect to which individual operator liability 
may be determined, until the operator has 
had an opportunity to present its evidence 
and arguments to the deputy commissioner. 
No party should be permitted to obtain and 
withhold evidence until the hearing. This 
could impair the ability of any other party 
to review and respond to such evidence. Nei- 
ther the act, nor the Administrative Proce- 
dure ‘Act, to the extent that it is incorporat- 
ed, prohibits the Department from design- 
ing rules which diminish the element of sur- 
prise from black lung claims procedures. 

This section is revised to reflect this dis- 
cussion. 

(b) The request that the Department limit 
an operator to a “cardio-pulmonary” exami- 
nation of the miner is rejected. In order to 
prove a Claimant’s eligibility for benefits, 
total disability due to pneumoconiosis aris- 
ing out of coal mine employment must be 
established. Any medical findings relating 
to the miner’s physical condition may be 
relevant to a claim determination. 


§ 725.415 Action by the deputy commis- 
sioner after development of operator’s 
evidence. 


(a) At the end of the period permit- 
ted under § 725.414 for the submission 
of evidence, the deputy commissioner 
shall review the claim on the basis of 
all evidence submitted. 

(b) After review of all evidence sub- 
mitted, the deputy commissioner may 
schedule a conference in accordance 
with § 725.416, issue a proposed deci- 
Sion and order in accordance with 
§ 725.418, forward the claim to the 
Office of Administrative Law Judges 
in accordance with § 725.421, or take 
such other action as the deputy com- 
missioner considers appropriate. 


Comments received: A few comments urge 
the Department to indicate with greater 
specificity what happens to a claim after 
the development of an operator’s evidence. 

Discussion and changes: After the devel- 
epment of a claimant’s and operator’s evi- 
dence is completed, any number of courses 
of action may be pursued depending upon 
the facts proved by the evidence and will- 
ingness of an operator to accept liability. 
Moreover, if a claim is to be sent for a hear- 
ing, the deputy commissioner must have the 
flexibility to attempt to narrow the issues, 
request that the parties fill gaps in the evi- 


dence, or if none of these actions would be 
useful, send the claim directly for a hearing. 


§ 725.416 Conferences. 


(a) At the conclusion of the period 
permitted by § 725.414 for the submis- 
sion of evidence, the deputy commis- 
sioner may conduct an informal con- 
ference in any claim where it appears 
that such conference will assist in the 
voluntary resolution of any issue 
raised with respect to the claim. The 
conference proceedings shall not be 
stenographically reported and sworn 
testimony shall not be taken. 

(b) The deputy commissioner shall 
notify the parties of a definite time 
and place for the conference and may 
in his or her discretion, or on the 
motion of any party, cancel or resche- 
dule a conference. 

(c) Any representative of an opera- 
tor, of an operator’s insurance carrier, 
or of a claimant must have sufficient 
authority to stipulate facts or issues or 
agree to a final dispositon of the 
claim. 

(d) Procedures to be followed at a 
conference shall be within the discre- 
tion of the deputy commissioner. In 
the case of a conference involving an 
unrepresented claimant the deputy 
commissioner shall fully inform the 
claimant of the consequences of any 
agreement the claimant is asked to 
sign. If it is apparent that the unre- 
presented claimant does not under- 
stand the nature or effect of the pro- 
ceedings, the deputy commissioner 
shall not permit the execution of any 
stipulation or agreement in the claim 
unless it is clear that the best interests 
of the claimant are served thereby. 


Comments received: (a) A number of com- 
ments urge the Department to do away with 
conferences altogether, or to permit any 
party to waive a conference. (b) One com- 
ment recommends that operators should 
not be allowed to use a conference for dis- 
covery purposes. (c) Some comments sug- 
gest that the use of the term “settlement” is 
improper, and that a claimant’s representa- 
tive should also be requird to have sufficient 
authority to agree on matters discussed at 
the conference. Concern is also expressed 
over an unrepresented claimant’s ability to 
stipulate to facts or issues. 

Discussion and changes: (a) The confer- 
ence is an informal proceeding at which the 
parties are afforded an opportunity to dis- 
cuss the evidence and issues and crystalize 
their positions. Conferences are an integral 
part of the claims process. Although they 
are not in themselves adjudicatory, they 
greatly aid in narrowing issues, eliminating 
surprise, and in some instances dispensing 
with the need for formal proceedings. Con- 
trary to some of the comments, in most in- 
stances conferences expedite rather than 
delay the final desposition of claims by 
achieving the objectives outlined. Moreover, 
the Department does not agree that a party 
should be able to waive a conference. Be- 
cause of his or her experience in dealing 
with issues and parties, the deputy commis- 
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sioner is in the best position to determine 
when a conference would be useful. 

(b) While conferences are not intended to 
provide a discovery forum, it has been the 
Department’s experience that new informa- 
tion coming to light in conferences is often 
very useful to all parties. The conference is 
also, in most cases, the only opportunity the 
parties have to discuss the case before a 
formal hearing. The Department does not 
think it appropriate to foreclose the use of 
the conference as a discovery forum. 

(c) The Department agrees that the term 
“settlement” is inappropriate and a change 
has been made. However, the Department 
does not share the view that an unrepre- 
sented claimant would be unable to partici- 
pate intelligently at a conference. Before al- 
lowing an unrepresented claimant to stipu- 
late to any matter, it is the responsibility of 
the deputy commissioner to fully inform 
the claimant concerning the actions taken, 
and a change is accordingly made. 


§725.417 Action at the conclusion of con- 
ference. 


(a) At the conclusion of a confer- 
ence, the deputy commissioner shall 
prepare a stipulation of contested anc 
uncontested issues which shall be 
signed by the parties and the deputy 
commissioner. If a hearing is conduct- 
ed with respect to the claim, this stip- 
ulation shall be submitted to the 
Office of Administrative Law Judges 
and placed in claim record. 

(b) In any case, where appropriate, 
the deputy commissioner may permit 
a reasonable time for the submission 
of additional evidence following a con- 
ference. 

(c) Within 20 days after the termina- 
tion of all conference proceedings, the 
deputy commissioner shall prepare 
and send to the parties a memoran- 
dum of conference, on a form pre- 
scribed by the Office, summarizing the 
conference and including the fecllow- 
ing: 

(1) Date, time and place of confer- 
ence; 

(2) Names, addresses, telephone 
numbers, and status (i.e., claimant, at- 
torney, operator, carrier’s representa- 
tive, etc.); 

(3) Issues discussed at conference; 

(4) Additional material presented 
(i.e., medical reports, employment re- 
ports, marriage certificates, birth cer- 
tificates, etc.); 

(5) Issues resolved at conference; 
and 

(6) Deputy commissioner’s recom- 
mendation. 

(d) Each party shall, in writing, 
either accept or reject, in whole or in 
part, the deputy commissioner’s rec- 
ommendation, stating the reasons for 
such rejection. If no reply is received 
within 30 days from the date on which 
the recommendation was sent to par- 
ties, the recommendation shall be 
deemed accepted. 


Comments received: (a) One comment 
questions the ability of an unrepresented 
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claimant to effectively participate in a con- 
ference. (b) One comment recommends that 
additional time be given for response to the 
memorandum of conference. 

Discussion and changes: (@) Many claim- 
ants are unrepresented. It would not be 
useful or appropriate to preclude the unre- 
presented claimant who is fully able to rep- 
resent himself or herself from doing so. The 
changes made in § 725.416 serve to adequate- 
ly protect the claimant in this regard. We 
do not agree that a stipulation signed by an 
unrepresented claimant should be easily dis- 
carded. 

(b) Additional response time is provided. 


§725.418 Proposed decision and order. 


(a) A proposed decision and order is 
a document, issued by the deputy com- 
missioner after the evidentiary devel- 
opment of the claim is completed and 
all contested issues, if any, are joined, 
which purports to resolve a claim on 
the basis of the evidence submitted to 
or obtained by the deputy commission- 
er. A proposed decision and order shall 
be considered a final adjudication of a 
claim only as provided in § 725.419. A 
proposed decision and order may be 
issued by the deputy commissioner in 
any claim and at any time during the 
adjudication of a claim if: 

(1) Issuance is authorized or re- 
quired by this part; or, 

(2) The deputy commissioner deter- 
mines that its issuance will expedite 
the adjudication of the claim. 

(b) A proposed decision and order 
shall contain findings of fact and con- 
clusions of law and an appropriate 
order shall be served on all parties to 
the claim. 


Comments received: None for which a re- 
sponse is required. 

Discussion and changes: 
changes are made in this section. 


Clarifying 


§ 725.419 Response to proposed decision 
and order. 


(a) Within 30 days after the date of 
issuance of a proposed decision and 
order, any party may, in writing, re- 
quest a revision of the proposed deci- 
sion and order or a hearing. If a hear- 
ing is requested, the deputy commis- 
sioner shall refer the claim to the 
Office of Administrative Law Judges 
(see § 725.421). 

(b) Any response made by a party to 
a proposed decision and order shall 
specify the findings and conclusions 
with which the responding party dis- 
agrees, and shall be served on the 
deputy commissioner and all other 
parties to the claim. 

(c) If a timely request for revision of 
a proposed decision and order is made, 
the deputy commissioner may amend 
the proposed decision and order, as 
circumstances require, and serve the 
revised proposed decision and order on 
all parties or take such other action as 
is appropriate. If a revised proposed 
decision and order is issued, each 
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party to the claim shall have 30 days 
from the date of issuance of that re- 
vised proposed decision and order 
within which to request a hearing. 

(d) If no response to a proposed deci- 
sion and order is sent to the deputy 
commissioner within the period de- 
scribed in paragraph (a) of this sec- 
tion, or if no response to a revised pro- 
posed decision and order is sent to the 
deputy commissioner within the 
period described in paragraph (c) of 
this section, the proposed decision and 
order shall become a final decision and 
order, which is effective upon the ex- 
piration of the applicable 30-day 
period. Once a proposed decision and 
order or revised proposed decision and 
order becomes final and effective, all 
rights to further proceedings with re- 
spect to the claim shall be considered 
waived, except as provided in § 725.310. 


Comments received: (a) Some comments 
consider this section to be too complex and 
confusing. The number of alternatives is 
also criticized. (b) One comment urges the 
Department to run the 30-day response 
period from date of receipt of a proposed de- 
cision and order. 

Discussion and changes: (a) The proposed 
decision and order is intended to serve as 
the document which concludes the adjudica- 
tion of an uncontested approved case. If it 
accurately reflects the expectations of the 
parties, the procedure is very simple. The 
order becomes final and benefits are paid. 
If, however, there is a remaining dispute, 
over dependency or attorneys fees for exam- 
ple, it should not be necessary to force the 
claim into formal proceedings. A further 
effort to gain an informal final resolution of 
the case is appropriate. The additional steps 
in this section relate primarily to the claim 
where only a few minor contested issues 
remain. Alternative approaches to resolving 
these minor disputes are necessary. Howev- 
er, some clarifying language changes are 
made. 

(b) Section 725.419 prescribes the date of 
mailing plus 7 days as the date which begins 
the running of a time period. If date of re- 
ceipt is not presumed by this method, the 
Department would have no way of knowing, 
without further inquiry, whether a time 
period had run. The Department considers 
the 7-day mailing period fair and appropri- 
ate. 


§ 725.420 Initial determinations. 


(a) Section 424(a)(1)(A)i) of the Act 
provides that the Black Lung Disabil- 
ity Trust Fund shail begin the pay- 
ment of benefits on behalf of an oper- 
ator in any case in which the operator 
liable for such payments “has not 
commenced payment of such benefits 
within 30 days after the date of an ini- 
tial determination of eligibility by the 
Secretary * * *.” 

(b) Except as provided in § 725.105 of 
this subpart, after the deputy commis- 
sioner has determined that a claimant 
is eligible for benefits, on the basis of 
all evidence submitted by a claimant 
and operator, and has determined that 
a hearing will be necessary to resolve 
the claim, the deputy commissioner 
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shall in writing so inform the parties 
and direct the operator to begin the 
payment of benefits to the claimant in 
accordance with § 725.522. The date on 
which this writing is sent to the par- 
ties shall be considered the date of ini- 
tial determination of the claim. 

(c) If a notified operator refuses to 
commence payment of a claim within 
30 days from the date on which an ini- 
tial determination is made under this 
section, benefits shall be paid by the 
fund to the claimant in accordance 
with § 725.522, and the operator shall 
be liable to the fund, if such operator 
is determined liable for the claim, for 
all benefits paid by the fund on behalf 
of such operator, and, in addition, 
such penalties and interest as are ap- 
propriate. 


Comments received: (a) Many comments 
criticize this section on the grounds that it 
is confusing, and can serve only to delay the 
payment of benefits to an eligible claimant. 
(b) a few comments argue that the adminis- 
trative law judge should not be made aware 
of the initial determination, as this aware- 
ness might affect the administrative law 
judge’s impartiality. 

Discussion and changes: (a) The initial de- 
termination is a device to begin the pay- 
ment of benefits to claimants who are prob- 
ably eligible without making the claimant 
wait for the conclusion of lengthy formal 
adjudication procedures. In order to achieve 
this objective, section 424(a)(1)(A)(i) of the 
Act requires the payment of benefits by the 
fund in a claim where an operator has re- 
fused to begin payments within 30 days 
“after the date of an initial determination 
of eligibility by the Secretary” (see also sec- 
tion 435(a)(2)(A) of the Act). “Initial deter- 
mination” was not a term used in the De- 
partment’s rules issued under the 1972 Act, 
nor is the term elsewhere defined by Con- 
gress. Accordingly, because of the statutory 
change, the point in time when an initial de- 
termination is made must be fixed. It would 
not be appropriate to fix the time of an ini- 
tial determination until all evidence submit- 
ted during the informal stage of proceedings 
is considered, and a decision on the basis of 
this evidence is made. 

While the Department continues in its 
belief that the procedures specified in the 
proposed rules are consistent with the law 
and the Secretary’s obligations as a trustee 
of the fund, it is clear from the public com- 
ments that the section was too confusing, 
and it is simplified in this document. 

(b) The Department does not agree that 
the initial determination should not be com- 
municated to the administrative law judge. 
The initial determination is the only docu- 
ment which is readily available to support a 
finding that an operator is liable to reim- 
bursé the fund for payments made as a 
result of such operator’s refusal to pay an 
approved claim at the end of informal pro- 
ceedings. As such, the inclusion of the ini- 
tial determination in the record is wholly 
appropriate. The initial determination does 
not analyze the merits of the claim or indi- 
cate the evidence relied upon by the deputy 
commissioner in reaching a decision, and 
consideration of the findings of the deputy 
commissioner, even if they were known, is 
precluded (§ 725.455). 
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§ 725.421 Referral of a claim to the Office 
of Administrative Law Judges. 


(a) In any claim for which a formal 
hearing is requested or ordered, and 
with respect to which the deputy com- 
missioner has completed development 
and adjudication without having re- 
solved all contested issues in the claim, 
the deputy commissioner shall refer 
the claim to the Office of Administra- 
tive Law Judges for a hearing. If the 
deputy commissioner with jurisdiction 
over the claim is located at any place 
outside Washington, D.C., such deputy 
commissioner shall forward a claim 
with respect to which a hearing is re- 
quired by this part to the DCMWC in 
Washington, D.C., which shall refer 
the claim to the Office of Administra- 
tive Law Judges for appropriate pro- 
ceedings. 

(b) In any case referred to the Office 
of Administrative Law Judges under 
this section, the deputy commissioner 
shall transmit to that office the fol- 
lowing documents, which ‘shall be 
placed in the record at the hearing 
subject to the objection of any party: 
(1) Copies of the claim form of forms; 
(2) any statement, document, or plead- 
ing submitted by a party to the claim; 
(3) a copy of the notification to an op- 
erator of its possible liability for the 
claim; (4) all evidence submitted to the 
deputy commissioner under this part; 
(5) any written stipulation of law or 
fact. or stipulation of contested and 
uncontested issues entered into by the 
parties; (6) any pertinent forms sub- 
mitted to the deputy commissioner; (7) 
the statement by the deputy commis- 
sioner of contested and uncontested 
issues in the claim; and (8) the deputy 
commissioner’s initial determination 
of eligibility or other documents nec- 
essary to establish the right of the 
fund to reimbursement, if appropriate. 
Copies of the transmittal notice shall 
also be sent to all parties to the claim. 

(c) A party may at any time request 
and obtain from the deputy commis- 
sioner copies of documents transmit- 
ted to the Office of Administrative 
Law Judges under paragraph (b) of 
this section. If the party has previous- 
ly been provided with such documents, 
additional copies may be sent to the 
party upon the payment of a copying 
fee to be determined by the deputy 
commissioner. 


Comments received: (a) A number of com- 
ments oppose the automatic inclusion in the 
hearing record of documents previously sub- 
mitted to the deputy commissioner. (b) In 
particular, there is one objection to the 
transmittal of the initial determination. 

Discussion and changes: (a) It is the opin- 
ion of the Department that the transmittal 
of evidentiary material already submitted to 
the deputy commissioner to the administra- 
tive law judge for inclusion in the record 
will both expedite the hearing and elimi- 
nate the need for additional unnecessary 
preparation by the parties. It will also 


reduce the possibility that relevant evidence 
will be omitted from the record or over- 
looked, and should be of significant assist- 
ance to unrepresented claimants and all 
other parties alike. 

Hearsay rules and similar rules which 
might be used to exclude evidence in a court 
proceeding are not applicable to the adjudi- 
cation of a black lung claim (see 
§ 725.455(b)), and are clearly inconsistent 
with the intent of the Act. It would be virtu- 
ally impossible for a claimant to afford the 
cost of compliance with formal rules of evi- 
dence and the Department will not impose 
any such rules. If an operator or other 
party desires to challenge any other party’s 
evidence, the rules provide ample opportuni- 
ty to do so, and similarly, any objection to 
evidence transmitted shall be considered in 
the course of the proceedings (§ 725.455(b)). 

(b) See paragraph (b) of the discussion 
and changes, following § 725.420. Conform- 
ing changes are made in this section. The 
automatic transmittal of the memorandum 
of conference is also omitted. This should 
not be construed to preclude the introduc- 
tion into evidence of the memorandum of 
conference in appropriate cases. 


§ 725.422 Legal assistance. 


The Secretary or his or her designee 
may, upon request, provide a claimant 
with legal assistance in processing a 
claim under the Act. Such assistance 
may be made available to a claimant in 
the discretion of the Solicitor of Labor 
or his or her designee at any time 
prior to or during the time in which 
the claim is being adjudicated and 
shall be furnished without charge to 
the claimant. Representation of a 
claimant in adjudicatory proceedings 
shall not be provided by the Depart- 
ment of Labor unless it is determined 
by the Solicitor of Labor that such 
representation is in the best interests 
of the black lung benefits program. In 
no event shall representation be pro- 
vided to a claimant in a claim with re- 
spect to which the claimant’s interests 
are adverse to those of the Secretary 
of Labor or the fund. 


Comments received: (a) One comment ob- 
jects to the use of fund resources for the 
purpose of providing legal assistance to 
claimants, and challenges the legal authori- 
ty for such representation. (b) One com- 
ment disagrees that the Solicitor should be 
allowed to determine when legal assistance 
will be provided, and urges the use of the 
legal assistance provision appearing in the 
1973 rules. 

Discussion and changes: (a) Section 
39(c)(1) of the Longshoremen’s Act autho- 
rizes the Secretary to provide legal assist- 
ance to claimants. This provision is unaf- 
fected by the obligation of the fund to pay 
for all administrative services provided by 
the Department in connection with the 
Black Lung Benefits program. 

(b) This section is not more restrictive 
than the former legal assistance provision 
(20 CFR § 725.416 (1973)). Under both the 
old rule and this rule, legal information and 
assistance, but not representation, were rou- 
tinely made available to claimants. Al- 
though not specified in the prior rule, the 
decision to commit resources to a claimant’s 
case was always within the discretion of the 
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Solicitor, as the Solicitor is in the best posi- 
tion to authorize the allocation of Depart- 
ment of Labor legal staff resources. The lan- 
guage of the section is changed to conform 
the Department’s legal assistance policy in 
the black lung area with that in the Long- 
shoremen’s Act area. 


Subport E—Hearings 


§ 725.450 Right to a hearing. 


Any party to a claim (see § 725.360) 
shail have a right to a hearing con- 
cerning any contested issue of fact or 
law unresolved by the deputy commis- 
sioner. There shall be no right to a 
hearing until the processing and adju- 
dication of the claim by the deputy 
commissioner has been completed. 
There shall be no right to a hearing in 
a claim with respect to which a deter- 
mination of the claim made by the 
deputy commissioner has become final 
and effective in accordance with this 
part. 


Comments received: None for which a re- 
sponse is required. 


§ 725.451 Request for hearing. 


After the completion of proceedings 
before the deputy commissioner, or as 
is otherwise indicated in this part, any 
party may in writing request a hearing 
on any contested issue of fact or law. 
A deputy commissioner may on his or 
her own initiative refer a case for 
hearing. If a hearing is requested, or if 
a deputy commissioner determines 
that a hearing is necessary to the reso- 
lution of any issue, the claim shall be 
referred to the Chief Administrative 
Law Judge for a hearing under 
§ 725.421. 


Comments received: (a) One comment rec- 
_ ommends that a claimant should be allowed 
to request a hearing by telephone. (b) One 
comment recommends that the deputy com- 
missioner should be required to terminate 
the processing of a claim as soon as a hear- 
ing is requested, and immediately forward 
the claim for a hearing. 

Discussion and changes: (a) In order to 
preserve the rights of all parties, a written 
request for a hearing is necessary. 

(b) A party should not be allowed to pro- 
ceed to a hearing before informal proce- 
dures are completed. It is not appropriate 
for a hearing to go forward until the issues 
are fully identified and most evidentiary de- 
velopment completed. These preliminary ac- 
tivities are within the purview of the deputy 
commissioner, and not the administrative 
law judge. 


§ 725.452 Type of hearing; parties. 


(a) A hearing held under this part 
shall be conducted by an administra- 
tive law judge designated by the Chief 
Administrative Law Judge. Except as 
otherwise provided by this part, all 
hearings shall be conducted in accord- 
ance with the provisions of 5 U.S.C. 
554 et seq. 

(b) All parties to a claim shall be 
permitted to participate fully at a 
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hearing held in connection with such 
claim. 

(c) A full evidentiary hearing need 
not be conducted if a party moves for 
summary judgment and the adminis- 
trative law judge determines that 
there is no genuine issue as to any ma- 
terial fact and that the moving party 
is entitled to the relief requested as a 
matter of law. All parties shall be enti- 
tled to respond to the motion for sum- 
mary judgment prior to decision there- 
on. 


Comments received: A number of com- 
ments recommend that summary judgment 
procedures should not be available in the 
case of an unrepresented claimant. 

Discussion and changes: Summary judg- 
ment without an coral proceeding is appro- 
priate only where there is no genuine issue 
of material fact to be resolved. In such a 
case, the oral proceeding can serve no useful 
purpose to either the represented or unre- 
presented claimant. A similar procedure was 
included in the prior rules and proved effec- 
tive. 


§ 725.453 Notice of hearing. 


All parties shell be given at least 30 
days written notice of the date and 
place of a hearing and the issues to be 
resolved at the hearing. Such notice 
shall be sent to each party or repre- 
sentative by certified mail. 


Comments received: A number of com- 
ments argue that 10 days notice of hearing 
is too short a period to permit adequate 
preparation. 

Discussion and changes: The Department 
agrees and the period is extended to 30 
days. 


§ 725.453A Time and place of hearing. 


(a) The Chief Administrative Law 
Judge shall assign a definite time and 
place for a formal hearing, and shall, 
where possible, schedule the hearing 
to be held at a place within 75 miles of 
the claimant’s residence unless an al- 
ternate location is requested by the 
claimant. 

(b) If the claimant’s residence is not 
in any State, the Chief Administrative 
Law Judge may, in his or her discre- 
tion, schedule the hearing in the coun- 
try of the claimant’s residence. 

(c) The Chief Administrative Law 
Judge or the administrative law judge 
assigned the case may in his or her 
discretion direct that a hearing with 
respect to a claim shall begin at one lo- 
cation and then later be reconvened at 
another date and place. 


Comments received: (a) A few comments 
recommend that the hearing should be held 
within 25 or 50 miles of the claimant’s resi- 
dence rather than 75, or that a claimant 
should be allowed to request a specific loca- 
tion for a hearing. (b) One comment recom- 
mends that a hearing should be conducted 
within a limited time after the claim is for- 
warded to the Office of Administrative Law 
Judges. 

Discussion and changes: (a) Under most 
circumstances, hearings will be held much 
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closer than 75 miles from the claimant’s 
residence. In extraordinary circumstances, 
an administrative law judge will hold a 
hearing in a claimant’s home, and this has 
been done in the past. However, in order to 
preserve flexibility in scheduling and to 
maximize the use of limited resources, an 
outside limit of 75 miles is considered neces- 
sary by the Department. Any claimant may 
request a specific location for a hearing, and 
that request will be honored if pessible. 

(b) In view of limited resources, the De- 
partment cannot require that a hearing be 
conducted within a specified time from the 
date the claim is forwarded for a hearing. 
Every effort will be made to conduct a hear- 
ing as soon as possible after the request for 
hearing is transmitted to the Office of Ad- 
ministrative Law Judges. 


§ 725.454 Change of time and place for 
hearing; transfer of cases. 


(a) The Chief Administrative Law 
Judge or administrative law judge as- 
signed the case may change the time 
and place for a hearing, either on his 
or her own motion or for good cause 
shown by a party. The administrative 
law judge may adjourn or postpone 
the hearing, or recpen the hearing for 
the receipt of additional evidence, for 
good cause shown, at any time prior to 
the mailing to the parties of the deci- 
sion in the case. Unless otherwise 
agreed, at least 19 days notice shall be 
given to the parties of any change in 
the time or place of hearing. 

(b) The Chief Administrative Law 
Judge may for good cause shown 
transfer a case from one administra- 
tive law judge to another. 


Comments received: None. 


§ 725.455 Hearing procedures; generally. 


(a) General. The purpose of any 
hearing conducted under this subpart 
shall be to resolve contested issues of 
fact or law. Except as provided in 
§ 725.421(b)(8), any findings or deter- 
minations made with respect to a 
claim by a deputy commissioner shall 
not be considered by the administra- 
tive law judge. 

(b) Evidence. The administrative law 
judge shall at the hearing inquire 
fully into ail maiters at issue, and 
shall not be bound by common law or 
statutory rules of evidence, or by tech- 
nical or formal rules of procedure, 
except as provided by 5 U.S.C. 554 and 
this subpart. The administrative law 
judge shail receive into evidence the 
testimony of the witnesses and parties, 
the evidence submitted to the Office 
of Administrative Law Judges by the 
deputy commissioner under § 725.421, 
and such additional evidence as may 
be submitted in accordance with the 
provisions of this subpart. The admin- 
istrative law judge may entertain the 
objections of any party to the evidence 
submitted under this section. 

(c) Procedure. The conduct of the 
hearing and the order in which allega- 
tions and evidence shall be presented 
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shall be within the discretion of the 
administrative law judge and shall 
afford the parties an opportunity for a 
fair hearing. 


Comments received: (a) A few comments 
suggest the development of separate rules 
to be applied in the case of an unrepresent- 
ed claimant. (b) One comment recommends 
that hearings should not be de novo. 

Discussion and changes: (a) Separate 
rules for an unrepresented claimant are nei- 
ther necessary nor justified. The adminis- 
trative law judge has ample authority to 
protect the rights of the unrepresented 
claimant and is required to do so. 

(b) The Administrative Procedure Act, as 
incorporated, requires de novo hearings. 


§ 725.456 Introduction 
evidence. 


(a) All documents transmitted to the 
Office of Administrative Law Judges 
under § 725.421 shall be placed into 
evidence by the administrative law 
judge as exhibits of the Director, sub- 
ject to objection by any party. 

(b)(1) Any other documentary mate- 
rial, including medical reports, which 
was not submitted to the deputy com- 
missioner, may be received in evidence 
subject to the objection of any party, 
if such evidence is sent to all other 
parties within 20 days before a hearing 
is held in connection with the claim. 

(2) Documentary evidence, which is 
not exchanged with the parties in ac- 
cordance with this paragraph, may be 
admitted at the hearing with the writ- 
ten consent of the parties or on the 
record at the hearing, or upon a show- 
ing of good cause why such evidence 
was not exchanged in accordance with 
this paragraph. If documentary evi- 
dence is not exchanged in accordance 
with paragraph (b)(1) of this section 
and the parties do not waive the 20- 
day requirement or good cause is not 
shown, the administrative law judge 
shall either exclude the late evidence 
from the record or remand the claim 
to the deputy commissioner for consid- 
eration of such evidence. 

(3) A medical report which is not 
made available to the parties in ac- 
cordance with paragraph (b)(1) of this 
section shall not be admitted into evi- 
dence in any case unless the hearing 
record is kept open for at least 30 days 
after the hearing to permit the parties 
to take such action as each considers 
appropriate in response to such evi- 
dence. If, in the opinion of the admin- 
istrative law judge, evidence is with- 
held from the parties for the purpose 
of delaying the adjudication of the 
claim, the administrative law judge 
may exclude such evidence from the 
hearing record and close the record at 
the conclusion of the hearing. 

(4) Notwithstanding any other provi- 
sion of this paragraph, documentary 
evidence other than medical reports 
which is presented or discovered in 
connection with the testimony of a 


of documentary 
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witness at the hearing may be ad- 
mitted into the hearing record, subject 
to the objection of any party. 

(c) All medical records and reports 
submitted by any party shall be con- 
sidered by the administrative law 
judge in accordance with the quality 
standards contained in part 718 of this 
subchapter as amended from time to 
time. 

(d) Documentary evidence which is 
obtained by any party during the time 
a claim is pending before the deputy 
commissioner, and which is withheld 
by such party until the claim is for- 
warded to the Office of Administrative 
Law Judges shall, notwithstanding 
paragraph (b) of this section, not be 
admitted into the hearing record in 
the absence of extraordinary circum- 
stances, unless such admission is re- 
quested by any other party to the 
claim (see § 725.414(e)). 

(e) If, during the course of a hear- 
ing, it is determined by the adminis- 
trative law judge that the documen- 
tary evidence submitted in accordance 
with this section is incomplete as to 
any issue which must be adjudicated, 
the administrative law judge may, in 
his or her discretion, remand the claim 
to the deputy commissioner with 
instructions to develop only such addi- 
tional evidence as is required, or allow 
the parties a reasonable time to obtain 
and submit such evidence, before the 
termination of the hearing. 


Comments received: (a) Many objections 
to this section have been received. In sum, 
the commentors did not think it fair or ap- 
propriate to limit the right of any party to 
submit evidence to the administrative law 
judge if it was not previously submitted to 
the deputy commissioner. A few comments 
recommend various alternatives, including a 
requirement that evidence be exchanged 20 
days or more prior to a hearing. (b) Some 
comments object to the requirement limit- 
ing the admissibility of medical reports 
without first submitting them for quality 
review. (c) Some comments object to the 
privilege which protects the deputy commis- 
sioner’s work product. 

Discussion and changes: (a) As indicated 
in paragraph (b) of the Discussion and 
changes following § 725.420, in designing the 
proposed procedures, the Department in- 
tended to expedite the ciaims process, elimi- 
nate surprise, and require the parties to un- 
dertake a timely development of their _posi- 
tions. The Department has been much criti- 
cized for delays in the claims process, and it 
was hoped that the propesed procedures 
would help to eliminate some of this delay. 
The proposed procedures were not intended 
to exclude any evidence, but were designed 
to impose severe consequences for a party 
who simply did nothing until the claim was 
set for a hearing. However, the Department 
recognizes that many claimants do not 
obtain representation until shortly before a 
hearing. Once representation is secured, 
new evidence is often obtained. The Depart- 
ment does not think it appropriate to place 
a previously unrepresented claimant at a 
disadvantage, and accordingly, this section 
has been significantly revised. 


The revision requires each party to obtain 
and exchange evidence within 20 days 
before the hearing. Evidence which was 
withheld may still be excluded. 

(b) The Department is required by the Act 
to issue and enforce quality standards to be 
applied to all medical evidence collected in 
connection with a claim. This responsibility 
does not diminish when a claim comes 
before an administrative law judge. Some 
changes are made, however, to make the 
quality control function consistent with re- 
vised procedures. 

(c) Upon consideration of the comments, 
the Department has removed the privilege 
exempting the deputy commissioner’s work 
product from discovery. This revision 
should not be construed as a general waiver 
of the Director’s right to oppose the discov- 
ery of any document in his or her custody 
which is either privileged, irrelevant, or oth- 
erwise inappropriate for admission into evi- 
dence in any claim. 


§ 725.457 Witnesses. 


(a) Witnesses at the hearing shall 
testify under oath or affirmation. The 
administrative law judge and the par- 
ties may question witnesses with re- 
spect to any matters relevant and ma- 
terial to any contested issue. Any 
party who intends to present the testi- 
mony of an expert witness at a hear- 
ing shall so notify all other parties to 
the claim at least 10 days before the 
hearing. The failure to give notice of 
the appearance of an expert witness in 
accordance with this paragraph, 
unless notice is waived by all parties, 
shall preclude the presentation of tes- 
timony by such expert witness. 

(b) No person shall be required to 
appear as a witness in any proceeding 
before an administrative law judge at 
a place more than 100 miles from his 
or her place of residence, unless the 
lawful mileage and witness fee for 1 
day’s attendance is paid in advance of 
the hearing date. 


Comments received: Comments object to 
the prohibition against the appearance of 
Department of Labor personnel as wit- 
nesses. 

Discussion and changes: (a) The Depart- 
ment agrees that the blanket prohibition 
against the appearance of Department of 
Labor personnel as witnesses is inappropri- 


_ate, and it has been deleted from the rule. 


The change should not be construed as a 
waiver of the Department’s right to oppose 
a request for Department of Labor person- 
neil to appear as witnesses, on a case-by-case 
basis. 

(b) A change is made to require prior 
notice of an appearance by an expert wit- 
ness, consistent with the revision of 
§ 725.456. 


§ 725.458 Deposition; interrogatories. 


The testimony of any witness or 
party may be taken by deposition or 
interrogatory according to the rules of 
practice of the Federal district court 
for the judicial district in which the 
case is pending (or of the U.S. District 
Court for the District of Columbia if 
the case is pending in the District or 
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outside the United States), except that 
at least 30 days prior notice of any 
deposition shall be given to all parties 
unless such notice is waived. No post- 
hearing deposition or interrogatory 
shall be permitted unless authorized 
by the administrative law judge upon 
the motion of a party to the claim. 


Comments received: (a) Comments recom- 
mend that the 30-day notice requirement 
should be subject to waiver. (b) One com- 
ment urges that the Department pay for de- 
positions or interrogatories obtained by a 
claimant. (c) One comment recommends 
clarification of the post-hearing procedures 
for obtaining evidence by deposition or in- 
terrogatory. 

Discussion and changes: (a) The Depart- 
ment agrees that the notice requirement 
should be subject to waiver and this change 
is made. 

(b) The Department is not authorized, nor 
are any funds available, to pay for a deposi- 
tion or interrogatory obtained by any party. 

(c) The Department agrees that the post- 
hearing procedures for obtaining evidence 
by deposition or interrogatory need clarifi- 
cation and this clarification is reflected in 
this rule. 


§ 725.459 Witness fees. 


(a) A witness summoned to hearing 
before an administrative law judge, or 
whose deposition is taken, shall re- 
ceive the same fees and mileage as wit- 
nesses in courts of the United States. 
Except as provided in paragraph (c) of 
this section, such fees shall be paid by 
the party summoning the witness. 

(b) No claimant shall be required to 
bear the financial responsibility for 
producing an expert witness for cross- 
examination if such expert witness, re- 
gardless of his or her availability to 
attend the hearing, has previously 
submitted depositions, interrogatories, 
or medical reports. Such expert wit- 
ness, if he or she is required to attend 
the hearing, respond to interrogatories 
or give a deposition, shall be sum- 
moned and shall have his or her 
expert witness fee paid by the party 
who summons such witness. 

(c) If a claimant is determined enti- 
tled to benefits, there may be assessed 
as costs against a responsible operator, 
if any, fees and mileage for necessary 
witnesses attending the hearing at the 
request of the claimant. Both the ne- 
cessity for the witness and the reason- 
ableness of the fees of any expert wit- 
ness shall be approved by the adminis- 
trative law judge. The amounts award- 
ed against a responsible operator as at- 
torney’s fees, or costs, fees and mile- 
age for witnesses, shall not in any re- 
spect affect or diminish benefits pay- 
able under the Act. 


Comments received: One comment argues 
that this section denies an operator the 
right to cross-examine a claimant’s expert 
witness and recommends that the section 
specify an operator’s right to obtain the tes- 
timony of a claimant’s expert witness by 
deposition or interrogatory. 
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Discussion and changes: This section does 
not deny an operator the right to cross-ex- 
amine a claimant’s expert witness either by 
deposition, interrogatory, or at the hearing. 
It provides only that the operator must pay 
for such evidence if it is sought. Few claim- 
ants will have the financial resources to pay 
the high cost of cross-examination of an 
expert witness. The operator may, of course, 
have the claimant examined by a physician 
which it selects, and have the claimant’s evi- 
dence reviewed by a physician which it se- 
lects. 


§725.459A Oral argument and written al- 
legations. 


q 

The parties, upon request, may be 
allowed a reasonabie time for the pres- 
entation of oral argument at the hear- 
ing. Briefs or other written statements 
or allegations as to facts or law may be 
filed by any party with the permission 
of the administrative law judge. 
Copies of any brief or other written 
statement shall be filed with the ad- 
ministrative law judge and served on 
all parties by the submitting party. 


Comments received: None for which a re- 
sponse is required. 


§ 725.460 Consolidated hearings. 


When two or more hearings are to 
be held, and the same or substantially 
similar evidence is relevant and mate- 
rial to the matters at issue at each 
such hearing, the Chief Administra- 
tive Law Judge may, upon motion by 
any party or on his or her own motion, 
order that a consolidated hearing be 
conducted. Where consolidated hear- 
ings are held, a single record of the 
proceedings shall be made and the evi- 
dence introduced in one claim may be 
considered as introduced in the others, 
and a separate or joint decision shall 
be made, as appropriate. 


Comments received: None for which a re- 
sponse is required. 


§ 725.461 Waiver of right to appear and 
present evidence. 


(a) If all parties waive their right to 
appear before the administrative law 
judge, it shall not be necessary for the 
administrative law judge to give notice 
of, or conduct, an oral hearing. A 
waiver of the right to appear shall be 
made in writing and filed with the 
Chief Administrative Law Judge or 
the administrative law judge assigned 
to hear the case. Such waiver may be 
withdrawn by a party for good cause 
shown at any time prior to the mailing 
of the decision in the claim. Even 
though all of the parties have filed a 
waiver of the right to appear, the ad- 
ministrative law judge may, neverthe- 
less, after giving notice of the time 
and place, conduct a hearing if he or 
she believes that the personal appear- 
ance and testimony of the party or 
parties would assist in ascertaining the 
facts in issue in the claim. Where a 
waiver has been filed by all parties, 
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and they do not appear before the ad- 
ministrative law judge personally or 
by representative, the administrative 
law judge shall make a record of the 
relevant documentary evidence sub- 
mitted in accordance with this part 
and any further written stipulations of 
the parties. Such documents and stip- 
ulations shall be considered the evi- 
dence of record in the case and the de- 
cision shall be based upon such evi- 
dence. 

(b) Except as provided in 
§ 725.456(a), the unexcused failure of 
any party to attend a hearing shall 
constitute a waiver of such party’s 
right to present evidence at the hear- 
ing, and may result in a dismissal of 
the claim (see § 725.465). 


Comments received: One comment recom- 
mends that the Department explain the 
consequences of a waiver of appearance to 
claimants. 

Discussion and changes: A claimant who 
fails to appear at a hearing is always given 
the opportunity toe explain why he or she 
did not appear before the record is closed or 
the claim is dismissed (§ 725.465). The conse- 
quences of a claimant’s failure to attend a 
hearing are generally described in the ad- 
ministrative law judge’s order to show cause 
requesting an explanation why the claimant 
failed to appear at a hearing. 


§ 725.462 Withdrawal of controversion of 
issues set for formal hearing; effect. 


A party may, on the record, with- 
draw his cr her controversion of any 
or all issues set for hearing. If a party 
withdraws his or her controversion of 
all issues, the administrative law judge 
shall remand the case to the deputy 
commissioner for the issuance of an 
appropriate order. 


Comments received: None. 


§ 725.463 Issues to be resolved at hearing; 
new issues. 


(a) Except as otherwise provided in 
this section, the hearing shall be con- 
fined to those contested issues which 
have been identified by the deputy 
commissioner (see § 725.421) or any 
other issue raised in writing before the 
deputy commissioner. 

(b) An administrative law judge may 
consider a new issue only if such issue 
was not reasonably ascertainable by 
the parties at the time the claim was 
before the deputy commissioner. Such 
new issue may be raised upon applica- 
ticn of any party, or upon an adminis- 
trative law judge’s own motion, with 
notice to all parties, at any time after 
a claim has been transmitted by the 
deputy commissioner to the Office of 
Administrative Law Judges and prior 
to decision by an administrative law 
judge. If a new issue is raised, the ad- 
ministrative law judge may, in his or 
her discretion, either remand the case 
to the deputy commissioner with 
instructions for further proceedings, 
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hear and resolve the new issue, or 
refuse to consider such new issue. 

(c) If a new issue is to be considered 
by the administrative law judge, a 
party may, upon request, be granted 
an appropriate continuance. 


Comments received: A few comments rec- 
ommend that the consideration of new 
issues should be allowed, especially in the 
case of an unrepresented claimant. 

Discussion and changes: The Department 
does not agree that a party should be al- 
lowed to raise at a hearing, new issues 
which could have and should have been 
raised before the deputy commissioner. The 
right to raise new issues when a claim is for- 
warded for a hearing has been a cause of 
needless delay in the adjudication of some 
claims, and is inappropriate in light of the 
claims procedure established by these rules. 

This section is not intended to prevent a 
new issue from being raised if new evidence 
brings the issue to light, nor should this sec- 
tion be construed to, in any way, impair any 
party’s right or ability to address a previous- 
ly raised issue or properly submitted evi- 
dence. 

The deputy commissioner is responsible 
for ensuring that all issues in a claim are 
properly formulated, regardless of whether 
the claimant is represented. This approach 
has worked well in the past and there is no 
reason to believe that a special rule for un- 
represented claimants is appropriate. 


§ 725.464 Record of hearing. 


All hearings shall be open to the 
public and shall be mechanically or 
stenogra; zivally reported. All  evi- 
dence upon which the administrative 
law judge relies for decision shall be 
contained in the transcript of testimo- 
ny, either directly or by appropriate 
reference. All medical reports, exhib- 


its, and any other pertinent document - 


or record, either in whole or in materi- 
al part, introduced as evidence, shall 
be marked for identification and incor- 
porated into the record. 


Comments received: None for which a re- 
sponse is required. 


§ 725.465 Dismissals for cause. 


(a) The administrative law judge 
may, at the request of any party, or on 
his or her own motion, dismiss a claim: 

(1) Upon the failure of the claimant 
or his or her representative to attend a 
hearing without good cause; 

(2) Upon the failure of the claimant 
to comply with a lawful order of the 
administrative law judge; or 

(3) Where there has been a prior 
final adjudication of the claim or de- 
fense to the claim under the provi- 
Sions of this subchapter and no new 
evidence is submitted (except as pro- 
vided in part 727 of this subchapter). 

(b) A party who is not a proper party 
to the claim (see § 725.360) shall be 
dismissed by the administrative law 
judge. 

(c) In any case where a dismissal of a 
claim, defense, or party is sought, the 
administrative law judge shall issue an 
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order to show cause why the dismissal 
should not be granted and afford all 
parties a reasonable time to respond to 
such order. After the time for re- 
sponse has expired, the administrative 
law judge shall take such action as is 
appropriate to rule on the dismissal, 
which may include an order dismissing 
the claim, defense or party. 

(d) No claim shall be dismissed in a 
case with respect to which payments 
prior to final adjudication have been 
made to the claimant in accordance 
with § 725.522, except upon the motion 
or written agreement of the Director. 


Comments received: None. 

Discussion and changes: A change is made 
to reflect the right of a previously denied 
claimant to file a new claim on the basis of 
new evidence. (See Discussion and Changes 
following § 725.310.) 


§ 725.466 Order of dismissal. 


(a) An order dismissing a claim shall 
be served on the parties in accordance 
with §725.477. The dismissal of a 
claim shall have the same effect as a 
decision and order disposing of the 
claim on its merits, except as provided 
in paragraph (b) of this section. Such 
order shall advise the parties of their 
right to request review by the Benefits 
Review Board. 

(b) Where the Chief Administrative 
Law Judge or the presiding adminis- 
trative law judge issues a decision and 
order dismissing the claim after a 
show cause proceeding, the deputy 
commissioner shall terminate any pay- 
ments being made to the claimant 
under § 725.522, and the order of dis- 
missal shall, if appropriate, order the 
claimant to reimburse the Fund for all 
benefits paid to the claimant. 


Comments received: One comment argues 
that a claimant should not be required to 
reimburse the Fund unless there is fault or 
fraud. 

Discussion and changes: The Act in cer- 
tain specified situations requires the pay- 
ment of benefits to an eligible claimant 
prior to the final adjudication of the claim 
(Act, section 424(a)(1)). If an earlier deter- 
mination of entitlement is reversed, pay- 
ments made by the Fund prior to final adju- 
dication were invalid and it is the responsi- 
bility of the Secretary as trustee of the 
Fund to recoup whatever has been paid. 


§ 725.475 Termination of hearings. 


Hearings are officially terminated 
when all the evidence has been re- 
ceived, witnesses heard, pleadings and 
briefs submitted to the administrative 
law judge, and the transcript of the 
proceedings has been printed and de- 
livered to the administrative law 
judge. 


Comments received: None. 


§ 725.476 Issuance of decision and order. 
Within 20 days after the official ter- 

mination of the hearing (see 

§ 725.475), the administrative law 


judge shall issue a decision and order 
with respect to the claim making an 
award to the claimant, rejecting the 
claim, or taking such other action as is 
appropriate. 


Comments received: None. 


§ 725.477 Form and contents of decision 
and order. 


(a) Orders adjudicating claims for 
benefits shall be designated by the 
term “decision and order” or “supple- 
mental decision and order” as appro- 
priate, followed by a descriptive 
phrase designating the particular type 
of order, such as “award of benefits,” 
“rejection of claim,” “suspension of 
benefits,” ‘““modification of award.” 

(b) A decision and order shall con- 
tain a statement of the basis of the 
order, the names of the parties, find- 
ings of fact, conclusions of law, and an 
award, rejection or other appropriate 
paragraph containing the action of 
the administrative law judge, his or 
her signature and the date of issuance. 
A decision- and order shall be based 
upon the record made before the ad- 
ministrative law judge. 


Comments received: None. 


§ 725.478 Filing and service of decision 
and order. 


On the date of issuance of a decision 
and order under § 725.477, the admin- 
istrative law judge shall serve the deci- 
sion and order on all parties to the 
claim by certified mail. On the same 
date, the original record of the claim 
shall be returned to the DCM WC in 
Washington, D.C., and the decision 
and order shall be considered to be 
filed in the office of the deputy com- 
missioner. Immediately upon receipt 
of a decision and order awarding bene- 
fits, the deputy commissioner shall 
compute the amount of benefits due, 
including any interest or penalties, 
and the amount of reimbursement 
owed the Fund, if any, and so notify 
the parties. Any computation made by 
the deputy commissioner under this 
paragraph shall strictly observe the 
terms of the award made by the ad- 
ministrative judge. 


Comments received: Comments support 
this procedure. One comment recommends 
clarification of the manner in which bene- 
fits due are computed. 

Discussion and changes: The Department 
agrees that there should be a clarification 
of the manner in which benefits due are 
computed. The deputy commissioner is re- 
sonsible for computing the amount of bene- 
fits or reimbursement due in accordance 
with the administrative law judge’s order. It 
would not be possible for the administrative 
law judge to compute exact amounts, espe- 
cially in view of the complex computations 
which may be involved and the passage of 
time between the hearing and an award of 
benefits. This responsibility is properly 
placed with the deputy commissioner, who 
will utilize the resources of the Department 
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to see that the computation is properly 
made, and immediately notify the parties. A 
change is made to reflect this procedure. 


§ 725.479 Finality of decisions and orders. 


(a) A decision and order shall 
become effective when filed in the 
office of the deputy commissioner (see 
§ 725.478), and unless proceedings for 
suspension or setting aside of such 
order are instituted within 30 days of 
such filing, the order shall become 
final at the expiration of the 30th day 
after such filing (see § 725.481). 

(b) Any party may, within 30 days 
after the filing of a decision and order 
under § 725.478, request a reconsider- 
ation of such decision and order by 
the administrative law judge. The pro- 
cedures to be followed in the reconsid- 
eration of a decision and order shall be 
determined by the administrative law 
judge. 

(c) The time for appeal to the Bene- 
fits Review Board shall be suspended 
during the consideration of a request 
for reconsideration. After the adminis- 
trative law judge has issued and filed a 
denial of the request for reconsider- 
ation, or a revised decision and order 
in accordance with this part, any dis- 
satisfied party shall have 30 . days 
within which to institute proceedings 
to set aside the new decision and order 
or affirmance of the original decision 
and order. 


Comments received: None. 


§ 725.480 Modification of decisions and 
orders. 


(a) A party who is dissatisfied with a 
decision and order which has become 
final in accordance with § 725.479 may 
request a modification of the decision 


and order if the conditions set forth in 


§ 725.310 are met. 


Comments received: One comment re- 
quests clarification of the official author- 
ized to modify a decision and order of an ad- 
ministrative law judge. 

Discussion and changes: This section pro- 
vides, in accordance with Section 22 of the 
Longshoremen’s Act, that a modification of 
a decision and order may be sought as pro- 
vided in § 725.310. Section 725.310 requires 
that a request for modification be first ad- 
dressed to the deputy commissioner who is 
properly responsible for the investigation of 
the basis on which a modification is request- 
ed. Contested issues unresolved by the 
deputy commissioner may be referred to the 
Office of Administrative Law Judges for a 
hearing. 


§ 725.481 Right to appeal to the Benefits 
Review Board. 


Any party dissatisfied with a deci- 
sion and order issued by an adminis- 
trative law judge may, before the deci- 
sion and order becomes final (see 
§ 725.479), appeal the decision and 
order to the Benefits Review Board. A 
notice of appeal shall be filed with the 
Board. Proceedings before the Board 
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shall be conducted in accordance with 
Part 802 of this title. 


Comments received: One comment points 
out that appeals to the Board are, according 
to the Board rules, filed with the deputy 
commissioner. 

Discussion and changes: The change con- 
tained in these rules reflects a change in 
Board procedures which will be set out in 
the forthcoming revision of the Board’s 
rules. Until revised rules are published by 
the Board, appeals may be filed either with 
the Board or the deputy commissioner. 


§ 725.482 Judicial review. 


(a) Any person adversely affected or 
aggrieved by a final order of the Bene- 
fits Review Board may obtain a review 
of that order in the U.S. court of ap- 
peals for the circuit in which the 
injury occurred by filing in such court 
within 60 days following the issuance 
of such Board order a written petition 
praying that the order be modified or 
set aside. The payment of the amounts 
required by an award shall not be 
stayed pending final decision in any 
such proceeding unless ordered by the 
court. No stay shall be issued unless 
the court finds that irreparable injury 
would otherwise ensue to an operator 
or carrier. 

(b) The Director, Office of Workers’ 
Compensation Program, as designee of 
the Secretary of Labor responsible for 
the administration and enforcement of 
the Act, shall be considered the proper 
party to appear and present argument 
on behalf of the Secretary of Labor in 
all review proceedings conducted pur- 
suant to this part and the Act, either 
as petitioner or respondent. 


Comments received: None for which a re- 
sponse is required. 


§ 725.483 Costs in proceedings brought 
without reasonable grounds. 


If a United States court having juris- 
diction of proceedings regarding any 
claim or final decision and order, de- 
termines that the proceedings have 
been instituted or continued before 
such court without reasonable ground, 
the costs of such proceedings shall be 
assessed against the party who has so 
instituted or continued such proceed- 
ings. 


Comments received: None. 


Subpart F—Responsible Coci Mine 
Cperators 


GENERAL PROVISIONS 


§ 725.490 Statutory provisions and scope. 


(a) One of the major purposes of the 
black lung benefits amendments of 
1977 is to provide a more effective 
means of transferring the responsibili- 
ty for the payment of benefits from 
the Federal government to the coal in- 
dustry with respect to claims filed 
under this part. In furtherance of this 
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goal, a Black Lung Disability Trust 
Fund financed by the coal industry 
was established by the Black Lung 


Benefits Revenue Act of 1977. The pri- 


mary purpose of the Fund is to pay 
benefits with respect to all claims in 
which the last coal mine employment 


of the miner on whose account the 


claim was filed occurred before Janu- 
ary 1, 1970. With respect to claims in 
which the miner’s last coal mine em- 
ployment occurred after January 1, 
1970, individual coal mine operators 
will be liable for the payment of bene- 
fits. Where no such operator exists or 
the operator determined to be liable is 
in default in any case, the Fund shall 
pay the benefits due and seek reim- 
bursement as is appropriate. In addi- 
tion, the Black Lung Benefits Reform 
Act of 1977 amended certain provi- 
sions affecting the scope of coverage 
under the Act and describing the ef- 
fects of particular corporate transac- 
tions on the liability of operators. 

(b) The provisions of this subpart 
define the term “operator,” prescribe 
the manner in which the identity of 
an operator which may be liable for 
the payment of benefits—referred to 
herein as a “responsible operator’— 
will be determined, and briefly de- 
scribe the obligations of operators to 
secure the payment of benefits. (See 
also Part 726 of this subchapter.) 


Comments received: See Discussion and 
Changes following §§ 725.491-725.493. 
Discussion and changes: None. 


§ 725.491 Operator defined. 


(a) In accordance with Section 3(d) 
of the Act, an operator for purposes of 
this part is ‘‘any owner, lessee or other 
person who operates, controls, or su- 
pervises a coal mine or any independ- 
ent contractor performing services or 
construction at such mine.” In accord- 
ance with Sections 402(d) and 422(b) 
of the Act, certain other employers, 
including those engaged in coal mine 
construction, maintenance, and trans- 
portation, shall also be considered to 
be operaters for purposes of this part. 
An independent contractor or self-em- 
ployed miner, construction worker, 
coal preparation worker, or transpor- 
tation worker may also be considered a 
coal mine operator for purpose of this 
part. It is Congress’ intent that any 
employer of a miner as defined in 
§ 725.202(a) shall, to the extent appro- 
priate, be considered an operator for 
for the purposes of this part, and the 
provisions of this part shall be con- 
strued in accordance with this intent. 

(b)(1) In determining which opera- 
tor or other employer is the employer 
of a particular miner, primary consid- 
eration shall be given to the identity 
of the employer which is directiy re- 
sponsible for the supervision, oper- 
ation and control of the mine or mines 
or other facilities where the miner was 
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* employed. However, Congress has 
made it clear that such supervision or 
control may be directly or indirectly 
exercised. Therefore, in appropriate 
cases where, for example, the individu- 
al or business entity most directly con- 
nected with the mine site is not capa- 
ble of assuming liability for the pay- 
ment of benefits (§ 725.492(d)) or is no 
longer in business and such individual 
or business entity is a subsidiary of a 
parent company, a member of a joint 
venture, a partner in a partnership, or 
is substantially owned or controlled by 
another business entity, such parent 
entity or other member of a joint ven- 
ture or partner or controlling business 
entity may be considered an operator 
for purposes of this part, regardless of 
the nature of its business activities. 

(2) Where a coal mine is leased, and 
the lease empowers the lessor to make 
decisions with respect to the terms 
and conditions under which coal is to 
be extracted or prepared, such as, but 
not limited to, the manner of extrac- 
tion or preparation or the amount of 
coal to be produced, the lessor may be 
considered an operator with respect to 
employees of the lessee. An individual 
land owner or others who lease coal 
lands or mineral rights, who have 
never been coal mine operators or are 
not in the regular business of leasing 
coal mines, shail not be considered a 
coal mine operator in accordance with 
the terms of this section. Where a 
lessor previously operated a coal mine, 
it may be considered an operator with 
respect to employees of any lessee of 
such mine, particularly where the leas- 
ing arrangement was executed or re- 
newed after the effective date of this 
part and does not require the lessee to 
secure benefits provided by the Act. 

(3) In any claim in which the liabili- 
ty of a lessor for claims arising out of 
employment with a lessee is brought 
into question, the lessee shall be con- 
sidered primarily liable for the claim, 
and the liability of the lessor may be 
established only after it has been de- 
termined that the lessee is unable to 
provide for the payment of benefits to 
a successful claimant. In any case in- 
volving the liability of a lessor for a 
claim arising out of employment with 
a lessee, any determination of lessor li- 
ability shall be made on the basis of 
the facts present in the case in consid- 
eration of the terms and intent of the 
act and this part. 

(4) A former coal mine operator 
which has become a lessor of coal 
miner shall be liable for approved 
claims arising out of coal mine em- 
ployment with such lessor during the 
time the lessor was a coal mine opera- 
tor, if such employment terminated on 
or after January 1, 1970, and the con- 
ditions for liability contained in 
§ 725.492 are met. 
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(c) (1) An independent contractor 
which performs or performed services 
or engages or engaged in construction 
at a mine or preparation or transpor- 
tation facility may be held liable for 
the payment of benefits under this 
part as a coal mine operator with re- 
spect to its employees who work or 
have worked in or around a coal mine 
or coal preparation or transportation 
facility in the extraction, preparation, 
or transportation of coal or in coal 
mine construction in any period 
during which such employees were ex- 
posed to coal dust during their em- 
ployment with such contractor. Such 
contractor’s status as an operator shall 
not be contingent upon the amount or 
percentage of its work or business re- 
lated to activities in or around a mine, 
nor upon the number or percentage of 
its employees engaged in such activi- 
ties. 

(2) Gi) Any individual who works or 
has worked as a sole proprietor, a part- 
ner in a partnership, a member of a 
family business or who is otherwise 
self-employed in or around a coal mine 
or coal preparation or transportation 
facility in the extraction, preparation, 
or transportation of coal or in coal 
mine construction during any period 
such individual was exposed to coal 
dust may be considered an operator 
under this part. 

ii) A self-employed operator, de- 
pending upon the facts of the case, 
may be considered an employee of any 
other operator, person, or business 
entity which substantially controls, su- 
pervises, or is financially responsible 
for the activities of the self-employed 
operator. 

(iii) For the purposes of this part, a 
lessor of a coal mine which leases such 
mine to a self-employed operator shall 
be considered the employer of such 
self-employed operator and its employ- 
ees if the lease or agreement is execut- 
ed or renewed after the effective date 
of this part and such lease or agree- 
ment does not require the lessee to 
guarantee the payment of benefits 
which may be required under this 
part. 


Comments received: (a) Coal mine con- 
struction employer comments: (1) Many 
comments were received from coal mine 
construction employers urging the Depart- 
ment to exempt such employers from the 
provisions of the Act, on the ground that 
coal mine construction workers are not ex- 
posed to coal dust in the course of their em- 
ployment; (2) a number of construction em- 
ployers argue that their employees should 
be required to provide “documented evi- 
dence” of exposure to coal dust in their con- 
struction employment as a precondition to 
holding a construction employer liable for 
benefits; (3) some comments recommend 
that a showing of conditions “substantially 
similar to those in an underground mine” 
should be required before a construction 
employer may be found liable for the pay- 
ment of benefits. 


(b) Coal mine lessor comments: Comments 
received from the lessors of coal mines ex- 
press vigorous opposition to the provisions 
by which a lessor of coal mines may be con- 
sidered a coal mine operator, or liable for 
the employees of a lessee operator. Some 
comments urge the absolute exclusion of 
owners of coal lands or mineral rights or 
any other person or entity that is not in- 
volved in the actual day-to-day supervision 
and control of mining or leased property. 
Comments also urge that the rules make 
clear that any liability which might be im- 
posed on a lessor should be secondary to 
that of a lessee. 

Discussion and changes: (a) Construction 
employer comments: (1) Section 2(d) of the 
amendments to the Act defines the term 
“miner” to include “an individual who 
works or has worked in coal mine construc- 
tion or transportation in or around a coal 
mine, to the extent such individual was ex- 
posed to coal dust as a result of such em- 
ployment.” Section 7(b) of amendments to 
the Act exempts construction employers 
from the insurance purchase requirements 
of the Act and penalties for noncompliance, 
but clearly sets forth the proposition that 
coal mine construction employers are other- 
wise liable for benefits awarded on account 
of pneumoconiosis arising out of coal mine 
construction employment (Act, section 
422(b)). Moreover, section 3(d) of the Act 
(the Federal Mine Safety and Health Act of 
1977) was amended to include in the defini- 
tion of “operator,” “any independent con- 
tractor performing services or construction 
at [a] mine.” 

During consideration of these amend- 
ments, Congress heard testimony from coal 
mine construction business representatives 
and others, who urged that coal mine con- 
struction employers should be required to 
both observe safety and health standards 
when working on jobs in or around coal 
mines and to provide adequate compensa- 
tion benefits to employees who were affect- 
ed by pneumoconiosis as a result of such 
work. In order to avoid the imposition of an 
unnecessary financial hardship on construc- 
tion employers, Congress exempted them 
from the coal tax, as well as the black lung 
insurance requirements of the Act. 

Upon consideration of information re- 
ceived, Congress determined to settle the 
previously litigated coverage question, and 
unequivocally did so in favor of coal mine 
construction employees by explicitly cover- 
ing coal mine construction employers. The 
Department cannot, by regulation, reconsid- 
er Congress determination. 

(2) One comment addressed the presump- 
tion of exposure to coal dust contained in 
§ 725.492(c). The presumption is established 
on the basis of authority contained in sec- 
tion 422(h) of the Act and is intended to 
reallocate the burden of proving exposure 
by placing this burden on the employer. Ex- 
posure to coal dust is, of course, an impor- 
tant element in a claim involving an opera- 
tor since, with oniy a few exceptions, an op- 
erator’s liability is contingent upon proof 
that the miner’s pneumoconiosis arose at 
least in part out of employment with such 
operator (Act, section 422 (c)). It is the De- 
partment of Labor’s responsibility to estab- 
lish that the liability for a particular claim 
lies with an operator rather than the trust 
fund. The Department has no independent 
knowledge of the specific conditions of a 
miner’s employment. Only the employer has 
the information which might serve to ab- 
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solve it of liability under section 422(c) of 
the Act. The exposure presumption is au- 
thorized by section 422(h) of the Act. It is a 
rebuttable presumption and may be over- 
come by testimony of supervisory personnel 
and work records kept by the operator, dem- 
onstrating little or no exposure to coal dust. 

The contractors object to the presumption 
primarily on the ground that there is no ex- 
posure to coal dust in coal mine construc- 
tion, and suggest that the claimant bear the 
burden of proving continuous exposure with 
“documented evidence.” The Department is 
not aware of any documented evidence a 
claimant is likely to have relating to his or 
her coal dust exposure. On the other hand, 
a construction employer is now required by 
the safety and health provisions of the Act 
to monitor construction employees’ working 
conditions where work is done in or around 
a coal mine. Moreover, a construction em- 
ployer is required by various other laws to 
keep work records, and has supervisory per- 
sonnel within its control who would most 
likely be able to testify to the conditions 
under which an employee worked. 

(3) The Department received a recommen- 
dation that the proposed rules be revised to 
require a showing of “conditions substan- 
tially similar to conditions in underground 
coal mines” in the miner’s employment 
before a contractor can be found liable for 
benefits. The Department does not believe 
that use of the term “substantially similar 
to conditions in underground employment,” 
which appears in the Senate report, but 
which does not appear in the Act, evidences 
an intent to establish a special test of liabili- 
ty to be applied in the claims involving coal 
mine construction employers and employ- 
ees. There is no common or industry usage 
for this term and it is nowhere defined. In 
view of each of these considerations, the 
presumption of dust exposure may be rebut- 
ted on a case-by-case basis. 

(b) Lessor comments: Section 3(d) of the 
Act defines an operator as “any owner, 
lessee, or other person who operates, con- 
trols, or supervises a coal mine * * *.” The 
legislative history of both the 1969 and 1972 
Acts instructed the Secretary of Labor to 
apply this definition in a manner which 
would maximize the occasions on which 
greater operator liability, rather than Fed- 
eral liability, could be established. 

The 1977 amendments to the black lung 
provisions of the Act were motivated in sig- 
nificant part by the inability of the Secre- 
tary of Labor to assess coal operator liabili- 
ty in the vast majority of part C claims 
under the then existing law. This difficulty 
was caused primarily by the many and intri- 
cate corporate changes which characterized 
business in the coal industry during the late 
1950’s and 1960’s. During this time, many 
large and medium size coal operators termi- 
nated their own mining operations, diversi- 
fied their interests and began leasing their 
coal land to other operators both large and 
small. Many claims were received from the 
former employees of coal operators turned 
lessors, and the Department experienced 
considerable difficulty in assessing liability 
against these businesses. 

In response to the difficulties encountered 
by the Department in assessing operator lia- 
bility in lessor cases, as well as many other 
cases involving corporate changes, Congress 
established the coal tax and Black Lung 
Disability Benefits Trust Fund, terminating 
Federal liability for black lung claims, and 
significantly amended section 422(i) of the 
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Act to clearly require the payment of bene- 
fits by an operator which had undergone 
substantial corporate changes. In order to 
decrease the burden on operators and 
former operators, the Act established that 
liability would not be imposed on an opera- 
tor if the miner’s last employment with the 
operator occurred before January 1, 1970. 

While the cutoff date would absolve most 
coal lessors of liability for their former 
miners, the lessor problem remained. Ac- 
cordingly, in the development of the revised 
section 422(i), the Senate report contained 
the following language: “In addition, a 
number of business entities which previous- 
ly engaged in extensive coal mining oper- 
ations, although no longer directly involved 
in the extraction of coal, still derive sub- 
stantial revenues from the leasing of coal 
properties * * *. It was originally the intent 
of Congress that such entities should bear 
the liability for each lung disease arising 
out of employment in their mines.” The ex- 
planation of section 422(i)(2) provides, “It is 
the intention of this section to require the 
payment of benefits by the prior cperator 
where, for example, such operator now de- 
rives revenues from the leasing of coal 
mines * * *.” (S. Rept. 95-209, 95th Cong., 
1st sess., 8-10 (1977)). The Senate amend- 
ments to section 422(i) were adopted by the 
Conference Commitiee unchanged. There 
can be little doubt that Congress confirmed 
the view held by the Department concern- 
ing the potential liability of certain lessors. 

Coal mine lessors are most likely to be 
former operators with extensive land or 
mineral rights holdings or other large com- 
mercial enterprises, and some of them have 
the capability to mine their own coal when 
conditions are favorable. While few lessors 
exercise day-to-day control over their leased 
properties, standard coal leases frequently 
demand a specified level of production and 
royalties, and retain numerous rights for 
the lessor. Many newer leases require the 
lessee to obtain worker’s compensation and 
other similar coverage for miners employed 
by the lessee. Many lessees are themselves 
substantial coal operators, and in these 
cases the coverage of miners under the Fed- 
eral black lung program is provided by the 
immediate employer. Some other lessees 
simply ignored Federal black lung coverage 
requirements. Department of Labor esii- 
mates indicate that in excess of 30 percent 
of all active coal mine operators failed to 
obtain insurance coverage under the prior 
act. 

The rules were designed in consideration 
of these factors, with a view towards in- 
forming coal mine lessors of the circum- 
stances under which they might be found 
liable to pay benefits to either a miner for- 
merly employed as such by the lessor or a 
miner employed by a lessee of the lessor. 

The comments received argue that the use 
of the term “lessee” in section 3(d) of the 
act precludes the assessment of liability 
against a lessor. The Department does not 
agree. The definition extends to any owner 
or other person who “operates, controls or 
supervises a coal mine.” The history of the 
act specifies that indicia of ownership, su- 
pervision and control may be established 
either “directly or indirectly.” Moreover, 
the revised section 422(i) of the act and the 
explanations of that section further clarify 
the potential liability of a lessor in the 
black lung benefits context of the act. It is 
the opinion of the Department that a lessor 
of coal mines is an owner of a coal mine and, 
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depending upon the facts of each case, may, 
either directly or indirectly, supervise and 
control the lessee’s mining of coal. Actual 
day-to-day supervision and control is not re- 
quired by the Act. 

The Department agrees that not all 
owners of coal lands or mineral rights could 
be found to be liable coal mine operators. 
Each case must be determined on the basis 
of its own facts measured against the re- 
quirements of the act. 

The Department also agrees that the lia- 
bility of the lessor should be secondary to 
that of the lessee. In order to effectuate 
this intent, the rules encourage lessors to 
require lessees to obtain Federal black lung 
insurance or to self insure, as a condition of 
any lease entered into or renewed after the 
effective date of this part. This type of lease 
provision is not now uncommon and can 
serve to fully relieve the-lessor of any liabili- 
ty for a claim arising out of employment 
with the lessee. 


§ 725.492 Responsible operator defined. 


(a) A “responsible operator” is the 
eperator which is determined liable 
for the payment of benefits under this 
part for any period after December 31, 
1973. In order for an employer to be 
considered a responsible operator in 
any case, the following shall be estab- 
lished: 

(1) The miner’s disability or death 
shall have arisen at least in part out of 
employment in or around a mine or 
other facility during a period when 
the mine or facility was operated by 
such operator, except as provided in 
§ 725.493(a)(2); 

(2) The operator shall have been an 
operator of a coal mine or other facili- 
ty for any period after June 30, 1973; 

(3) The miner’s employment with 
the operator or other employer shall 
have included at least 1 working day 
(§ 725.493(b)) after December 31, 1969; 
and 

(4) The operator or the employer 
shall be capable of assuming its liabili- 
ty for the payment of continuing 
benefits under this part, through any 
of the following means: 

(i) By obtaining a policy or contract 
of insurance under section 423 of the 
act and part 726 of this subchapter; or 

(ii) By qualifying as a self-insurer 
under section 423 of the act and part 
726 of this subchapter; or 

(iii) By possessing any assets that 
may be available for the payment of 
benefits under this part or through an 
action under subpart H of this part. 

(b) In the absence of evidence to the 
contrary, a showing that a business or 
corporate entity exists shali be 
deemed sufficient evidence of an oper- 
ator’s capability of assuming liability 
under this part. 

(c) For the purposes of determining 
whether an employer is or was an op- 
erator or other employer covered by 
the Act which may be found liable for 
the payment of benefits to an employ- 
ee of such employer under this part, 
there shall be a rebuttable presump- 
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tion that during the course of an indi- 
vidual’s employment such individual 
was regularly and continuously ex- 
posed to coal dust during the course of 
employment. The presumption may be 
rebutted by a showing that the em- 
ployee was not exposed to coal dust 
for significant periods during such em- 
ployment. 

For purposes of § 725.493(a), a year 
of coal mine employment may be es- 
tablished by accumulating intermit- 
tent periods of coal mine employment. 


Comments received: A number of com- 
ments object to the presumption of expo- 
sure as it applies in the claim of a coal mine 
construction employee. 

Discussion and changes: See paragraph 
(a)(2) of Discussion and changes following 
§ 725.491. No change is necessary in view of 
that discussion. 


§ 725.493 Criteria for identifying a respon- 
sible operator. 


(a)(1) Subject to the provisions of 
subparagraphs (2) and (3) of this sec- 
tion, and provided that the conditions 
of § 725.492(a)(2)-(a)(4) are met, the 
operator or other employer with 
which the miner had the most recent 
periods of cumulative employment of 
not less than 1 year, as determined in 
accordance with paragraph (b) of this 
section, shall be the responsible opera- 
tor. 

(2) Except as otherwise provided 
in this paragraph, if the operator de- 
scribed in paragraph (a)(1) of this sec- 
tion was an operator of a mine or 
mines or the owner of the assets there- 
of on or after January 1, 1970, (a 
“prior operator’) and on or after Jan- 
uary 1, 1970, transferred such mine or 
mines or substantially all of the assets 
thereof to another operator (a “suc- 
cessor operator’), such successor oper- 
ator shall be liable for and shall secure 
the payment of all benefits which 
would have been payable by the prior 
operator with respect to miners previ- 
ously employed by such prior operator 
as if the acquisition had not occurred 
and the prior operator had continued 
to be a coal mine operator. A lessor of 
a coal mine may be considered a prior 
or successor operator in accordance 
with this subpart. 

(ii) The stated congressional objec- 
tive supporting section 422(i) of the 
Act is to prevent a coal operator from 
circumventing liability under this part 
by entering into corporate or other 
business transactions which make the 
assessment of liability against that op- 
erator a financial or legal impossibil- 
ity. Accordingly, a prior operator 
under paragraph (a)(2)(i) of this sec- 
tion, which transfers a mine or mines 
or substantially all the assets thereof, 
shall remain primarily liable for the 
payment of benefits under this part 
predicated on employment with the 
prior operator if such prior operator 
meets the conditions of § 725.492(a)(2) 
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and (a4). If the conditions in 
§ 725.492(aX(2) and (a)(4) are not met, 
the successor operator shall, if appro- 
priate, be liable for the payment of 
such benefits. 

(iii) Except as is provided in para- 
graph (a)(2)(ii) of this section, if the 
operator described in paragraph (a)(1) 
of this section is a prior operator 
which, on or after January 1, 1970, 
transferred its coal mining business or 
substantially all the assets thereof to a 
successor operator, or if such business 
or assets was subsequently transferred 
to a successsor of such successor oper- 
ator, such successor operator which 
has most recently acquired the coal 
mining operations in question or sub- 
stantially all of the assets thereof 
shall be deemed the responsible opera- 
tor if it meets the conditions of 
§ 725.492(a)(2) and (a)(4). If such suc- 
cessor operator fails to meet such con- 
ditions, any prior operator or any op- 
erator in the chain of succession, be- 
ginning with the most recent operator, 
which acquired the coal mining busi- 
ness in question or substantially all of 
the assets thereof on or after January 
1, 1970, and which meets the condi- 
tions of § 725.492(a)(2) and (a)(4), may 
be determined to be the responsible 
operator. Wherever possible the em- 
ployer of the miner shall be consid- 
ered the responsible operator. Howev- 
er, any successor operator may be de- 
termined to be the responsible opera- 
tor with respect to a claim whether or 
not the miner on whose total disability 
or death the claim is predicated was 
employed by such successor operator 
for any period of time. 

(3) For purposes of paragraph (a)(2) 
of this section, the following shall 
apply to corporate reorganizations, liq- 
uidations, and such other transactions 
as are enumerated in this section, oc- 
curring on or after January 1, 1970: 

(i) If an operator ceases to exist by 
reason of a reorganization which in- 
volves a change in identity, form, or 
place of business or organization, how- 
ever effected, the resulting entity 
shall be treated as the operator to 
which this section applies; 

(ii) If an operator ceases to exist by 
reason of a liquidation into a parent or 
successor corporation, the parent or 
successor corporation shall be treated 
as the operator to which this section 
applies; 

diii) If an operator ceases to exist by 
reason of a sale of substantially all its 
assets, merger, consolidation, or divi- 
sion, the successor operator or corpo- 
ration, or business entity shall be 
treated as the operator to which this 
section applies. 


(4) If there is no operator which 
meets the conditions of paragraphs (a) 
(1) or (2) of this section, the responsi- 
ble operator shall be considered to be 
the operator with which the miner 


had the latest periods of cumulative 
employment of not less than 1 year, 
subject to the provisions of paragraph 
(a)(2) of this section and provided that 
the conditions of § 725.492(a)(2)-(a)(4) 
are met. 

(5) No determination of responsibili- 
ty made under paragraphs (a)(1)- 
(b)(4) of this section shall be con- 
strued to limit the authority of the 
Secretary to determine that any indi- 
vidual or business entity is an operator 
under the Act. 

(6) In the event an operator or other 
employer is determined to be a respon- 
sible operator under the provisions of 
paragraph (a)(1)-(b)(4) of this section, 
there shall be a rebuttable presump- 
tion that the miner’s pneumoconiosis 
arose in whole or in part out of his or 
her employment with such operator. 
Unless this presumption is rebutted, 
the responsible operator shall be liable 
to pay benefits to the claimant on ac- 
count of the disability or death of the 
miner in accordance with this part. A 
miner’s pneumoconiosis, or disability 
therefrom, shall be considered to have 
arisen in whole or in part out of work 
in or around a mine if such work con- 
tributed to or aggravated the progres- 
sion or advancement of a miner’s loss 
of ability to perform his or her regular 
coal mine employment or comparable 
employment. 

(b) From the evidence presented, the 
identity of the operator or other em- 
ployer with which the miner had the 
most recent periods of cumulative em- 
ployment of not less than 1 year and, 
to the extent the evidence permits, the 
beginning and ending dates of such pe- 
riods, shall be ascertained. For pur- 
poses of this section, a year of employ- 
ment means a period of 1 year, or par- 
tial periods totalling 1 year, during 
which the miner was regularly em- 
ployed in or around a coal mine by the 
operator or other employer. Regular 
employment may be established on 
the basis of any evidence presented, 
including the testimony of a claimant 
or other witnesses, and shall not be 
contingent upon a finding of a specific 
number of days of employment within 
a given period. However, if an operator 
or other employer proves that the 
miner was not employed by it for a 
period of at least 125 working days, 
such operator or other employer shall 
be determined to have established 
that the miner was not regularly em- 
ployed for a cumulative year by such 
operator or employer for the purposes 
of paragraph (a) of this section. A 
“working day” means any day or part 
of a day for which a miner received 
pay for work as a miner (see 
§ 725.202(a)). 


Comments received: (a) A few comments 
reiterate concerns expressed by coal mine 
construction employers and coal mine les- 
sors in connection with §§ 725.491-725.492. 
(b) A great many comments object to the 


FEDERAL REGISTER, VOL. 43, NO. 161—FRIDAY, AUGUST 18, 1978 





Department’s definition of a “year.” Coal 
mine construction employers object in par- 
ticular to the applicability of the definition 
to them. Many other comments argue that 
the 150 day provision is either too long or 
too short or that it is simply arbitrary. Dis- 
cussion and changes; (a) See discussion and 
changes following § 725.491. No change is 
necessary in consideration of that discus- 
sion. 

(b) One of the most difficult questions 
which has arisen in connection with the De- 
partment’s effort to establish workable 
rules to be applied in the adjudication of 
claims centers around the meaning of the 
term “one year”. The term “one year” is sig- 
nificant in claims determinations for two 
reasons. First, it is necessary to establish 
length of employment for purposes of the 
presumptions contained in section 411(c) of 
the Act. That section sets forth various pre- 
sumptions available in the case of a miner 
who was employed for 10, 15 or 25 years asa 
miner. Neither the Act nor the legislative 
history gives any indication of how one year 
of employment is to be defined. 

In addition, in developing the criteria for 
determining the liability of a coal mine op- 
erator under the 1972 Act, the Department 
selected 1 year as the length of employment 
which would be required in order to trigger 
an operator’s liability. There was no defini- 
tion of a year in the rule issued under the 
1972 Act (20 CFR § 725.311 (1976)). 

Section 7(j) of S. 1538, the Senate-passed 
version of the 1977 amendments, contained 
a definition of a year which relied primarily 
upon four calendar quarters of coverage 
under Section 213 of the Social Security Act 
or continuous employment as a miner on 
the payroll of a coal company. The provi- 
sion was dropped in conference. 

In its effort to give some certainty to the 
meaning of the term “one year,” the De- 
partment explored all available information. 
In the workers’ compensation area a year 
has been variously defined by statute to 
consist of a specified number of hours or 
shifts worked during a calendar period. 
Where a year is not defined by statute, 
courts have considered regular, continuous, 
or full-time employment over a given calen- 
dar period to constitute a year. A few courts 
have found a year of employment even 
though the employment was not regular 
over the calendar period, so long as it was 
the only employment undertaken by the 
claimant. 

The 1975 Bureau of Mines Minerals Year- 
book (table 15) indicates that during 1975 
the average number of days worked by coal 
miners ranged by State from 138-324 days, 
the national average being 228 days for un- 
derground miners and 241 for surface 
miners. Other sources, including Bureau of 
Mines data, the Keystone Coal Industry 
Manual, and coal industry figures indicate 
that the average number of days worked by 
miners in any given year from 1890-1977 
ranges from 146 in 1932 to 278 in 1944. 
During the last 10 years the average ranges 
from 206 days in 1974 to 233 days in 1975 
(Prepared by Bureau of Mines, Mineral 
Supply—Division of Fossil Fuels, Branch of 
Coal). 

The National Bituminous Coal Wage 
Agreement of 1978, upon which the Depart- 
ment relies in defining “one year”, credits a 
miner with a full year of service for welfare 
and pension fund purposes if the miner has 
worked 1000 or more hours (125 working 
days) in a calendar year. The agreement was 
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a product of collective bargaining between 
labor and industry and therefore represents 
a reasonable basis for the definition in these 
rules. 

Some changes are made in the section to 
more clearly reflect the placement of the 
burden of proving the actual days worked 
on the operator, which is in a much better 
position to have the records necessary to es- 
tablish proof of days worked. 

The coal mine contractors have strongly 
objected to the application of the one-year 
rule to them, on the ground that their em- 
ployees are not exposed to coal dust and 
that they will not be able to prove non-ex- 
posure during periods of coal mine construc- 
tion employment. In order to avoid liability, 
a contractor need only prove that its em- 
ployee was not exposed to coal dust for one- 
year period during his or her employment 
with the contractor. There is no limitation 
on the evidence which can be presented to 
prove non-exposure, and if the contractor’s 
claims of non-exposure of its employees is 
correct, the contractor could never be found 
liable for any claim. If the contractor does 
not keep records, it may rely on the testimo- 
ny of current and former employees or the 
testimony of the miner. While a contrac- 
tor’s failure to keep records of where its em- 
ployees work might lead to liability in such 
a case, this failure is not, in the Depart- 
ment’s opinion, a reason to invoke trust 
fund liability or otherwise absolve the con- 
tractor. 

The contractors also point out that they 
will be unable to estabiish proof of a miner’s 
prior employment. This problem is consid- 
ered particularly acute by the contractors in 
view of the transient nature of coal mine 
construction employment. However, this 
issue is not relevant to this section. 


§ 725.494 Insurance coverage. 


(a) Any operator which may be 
liable for the payment of benefits 
under this part shall secure such lia- 
bility pursuant to section 423 of the 
act by: 

(1) Qualifying as a self-insurer or es- 
tablishing a qualified self-insurance 
trust as provided in part 726 of this 
chapter; or 

(2) Insuring and keeping insured the 
payment of such benefits with an au- 
thorized insurance carrier or fund in 
accordance with the provisions of part 
726 of this subchapter. 

(b) A coal mine construction or 
transportation employer which is not 
also a coal mine operator shall not be 
required to purchase insurance or 
qualify as a self-insurer in accordance 
with this part and part 726 of this sub- 
chapter. However, such employer shall 
be liable for the payment of benefits 
to any of its employees who are ex- 
posed to coal dust in the course of 
their employment, if eligibility is es- 
tablished under this part or part 727 
of this subchapter and it is determined 
that such employer is a responsible op- 
erator within the meaning of this part. 
An employer cther than a coal mine 
operator which may be liable for the 
payment of benefits under this part or 
part 727 of this subchapter shall take 
such action as may be appropriate to 
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guarantee the discharge of such liabil- 
ity. In connection with the liability of 
an employer described in this para- 
graph, the deputy commissioner or 
other adjudication officer may require 
a deposit of security in accordance 
with § 725.606. A coal mine construc- 
tion or transportation employer which 
also operates a coal mine or coal prep- 
aration facility shall not be excused 
from its obligation to purchase insur- 
ance or self-insure its potential liabili- 
ty under the act with respect to all 
covered employees, as described in 
paragraph (a) of this section. Any at- 
tempt by a coal mine operator to alter 
its corporate structure or reassign em- 
ployees within such structure for the 
purpose of avoiding the insurance obli- 
gations of the act shall be considered 
void for the purpose of determining 
whether such operator is in compli- 
ance with the insurance requirements 
of the act, or is the employer of such 
employees. 


Comments received: None for which a re- 
sponse is required. 


§ 725.495 Penalty for failure to insure. 


(a) Any employer required to secure 
the payment of benefits under the act 
and § 725.494 which fails to secure 
such benefits shall be subject to a civil 
penalty to be assessed by the Secre- 
tary of Labor of not more than $1,000 
for each day during which such failure 
occurs; and in any case where such 
employer is a corporation, the presi- 
dent, secretary, and treasurer thereof 
shall be also severally liable for such 
civil penalty as herein provided for the 
failure of such corporation to secure 
the payment of benefits; and such 
president, secretary, and treasurer 
shall be severally personally liable, 
jointly with such corporation, for any 
payments or other benefit which may 
accrue under the act in respect to any 
injury which may occur to any em- 
ployee of such corporation while it 
shall so fail to secure the payment of 
benefits as required by the act. 

(b) If the Director determines that 
an operator has not fully discharged 
its insurance obligations imposed by 
the act, the Director shail notify the 
operator of its violation, and if corre:- 
tive action is not taken within a rea- 
sonable time specified by the Director, 
the Director shall forward the case to 
the Chief Administrative Law Judge 
for appropriate proceedings. The ad- 
ministrative law judge assigned the 
case shall schedule and conduct a 
hearing with respect to the liability of 
the operator for the penalty described 
in this section. A penalty hearing con- 
ducted in accordance with this para- 
graph shall be subject to the provi- 
sions of 5 U.S.C. 554 and proceedings 
shall be determined in the discretion 
of the administrative law judge. 
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(c) An action may be commenced 
under this section at any time after in- 
formation supporting such action be- 
comes known to the Director. 

(d) In determining the amount of 
any penalty assessed under this sec- 
tion, the administrative law judge 
shall consider the circumstances of 
the failure of an operator to comply 
with paragraph (a) of this section and 
shall, in the absence of mitigating cir- 
cumstances, assess the maximum pen- 
alty allowed. 

(e) Any penalty owed under this sec- 
tion shall be paid to the fund and may 
be enforced by the Secretary on 
behalf of the fund as appropriate. 

(f{) An appeal from a decision issued 
by an administrative law judge under 
this section shall be taken in accord- 
ance with the provisions of the Admin- 
istrative Procedure Act, 5 U.S.C. 553 ef 
seq. The Board shall not have jurisdic- 
tion to consider an appeal of a case ad- 
judicated under this part. 


Comments received: None. 


Subpart G—Payment of Benefits 


§ 725.501 Payment provisions generally. 


The provisions of this subpart 
govern the payment of benefits to 
claimants whose claims are approved 
for payment under section 415 and 
part C of title IV of the act or ap- 
proved after review under section 435 
of the act and part 727 of this sub- 
chapter. 


Comments received: One comment recom- 
mends that a part B (Social Security Admin- 
istration) beneficiary should be presumed 
entitied to medical benefits provided under 
section 11 of the act. 

Discussion and changes: See Discussion 
and changes following § 725.701. 


725.502 Manner of payment, payment pe- 
riods. 


(a) Benefits under the act shall be 
paid periodically, promptly, and di- 
rectly to the person entitled thereto or 
his or her representative payee (see 
§ 725.510). 

(b) Benefits are payable for monthly 
periods and shall be paid to an eligible 
claimant beginning with the month 
during which eligibility begins and 
shall terminate with the month before 
the month during which eligibility ter- 
minates. If a claimant dies in the first 
month during which all requirments 
for eligibility are met, benefits shall be 
paid for that month. 

(c) Except as is otherwise provided 
in this part, all past due benefits shall 
be paid during the month in which the 
first benefit payment is made. 


Comments received; None. 
§ 725.503 Date from which benefits are 
payable. 


(a) In accordance with the provisions 
of section 6(a) of the Longshoremen’s 
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Act as incorporated by section 422(a) 
of the act, and except as provided in 
§ 725.503A, the provisions of this sec- 
tion shall be applicable in determining 
the date from which benefits are pay- 
able to an eligible claimant. 

(b) In the case of a miner who is to- 
tally disabled due to pneumoconiosis, 
benefits are payable to such miner be- 
ginning with the month of onset of 
total disability. Where the evidence 
does not establish the month of onset, 
benefits shall be payable to such 
miner beginning with the month 
during which the claim was filed, or 
the month during which the claimant 
elected review under part 727 of this 
subchapter. 

(c) Except as is provided in part 727 
of this subchapter, in the case of a sur- 
vivor of a miner who died due to or 
while totally disabled by pneumocon- 
iosis, benefits shall be payable begin- 
ning with the month of the miner’s 
death, or January 1, 1974, whichever is 
later. 

(d) No benefits shall be payable with 
respect to a claim filed between July 1 
and December 31, 1973 (a section 415 
claim), for any pericd of eligibility 
prior to July 1, 1973 (or January 1, 
1974 if the claim is approved under 
part 727 of this subpart), nor shall any 
benefits be payable with respect to 
such claim pursuant to the provisions 
of section 415 of part B of title IV of 
the act for any period of eligibility 
after December 31, 1973. Where in the 
case of a section 415 claim, eligibility 
continues beyond December 31, 1973, 
benefits for periods of eligibility occur- 
ring after such date shall be payable 
under part C of title IV of the act. 

(e) No benefits shall be payable with 
respect to a claim filed after December 
31, 1973 (a part C claim), for any 
period of eligibility occurring before 
January 1, 1974. 

(f) Each decision and order awarding 
benefits shall indicate the month from 
which benefits are payable to the eligi- 
ble claimant. 


Comments received: One comment urges 
the Department to determine the actual 
month of onset in every case. 

Discussion and changes: See Discussion 
and changes following § 727.302 of this sub- 
chapter. No change is made in this section 
on the basis of that discussion, although it 
should be noted once again, that a reason- 
able effort will always be made to establish 
the month of onset. 


§725.503A Payments to a claimant em- 
ployed as a miner. 


(a) In the case of a claimant who is 
employed as a miner (see § 725.202(a)) 
at the time of a final determination of 
such miner’s eligibility for benefits, no 
benefits shall be payable unless: (1) 
the miner’s eligibility is established 
under section 411(c)(3) of the act; or 
(2) the miner terminates his or her 
coal mine employment within 1 year 


from the date of the final determina- 
tion of the claim. 

(b) If the eligibility of a working 
miner is established under section 
411(c)(3) of the act, benefits shall be 
payable as is otherwise provided in 
this part. If eligibility cannot be estab- 
lished under section 411(c)(3), and the 
miner continues to be employed as a 
miner in any capacity for a period of 
less than 1 year after a final determi- 
nation of the claim, benefits shall be 
payable beginning with the month 
during which the miner ends his or 
her coal mine employment. If the 
miner’s employment continues for 
more than 1 year after a final determi- 
nation of eligibility, such determina- 
tion shall be considered a denial of 
benefits on the basis of the miner’s 
continued employment, and the miner 
may seek benefits only as provided in 
§ 725.310, if applicable, or by filing a 
new claim under this part. The provi- 
sions of subparts D and E of this part 
shall be applicable to claims consid- 
ered under this section as is appropri- 
ate. 

(c) In any case where the miner re- 
turns to coal mine or comparable and 
gainful work, the payments to such 
miner shall be suspended and no bene- 
fits shall be payable (except as pro- 
vided in section 411(c)(3) of the act) 
for the period during which the miner 
continues to work. If the miner again 
terminates employment, the deputy 
commissioner may require the miner 
to submit to further medical examina- 
tion before authorizing the payment 
of benefits. 


Comments received: One comment argues 
that a miner who stops work within 1 year 
from an eligibility determination should not 
be reauired to undergo additional medical 
examination. 

Discussion and changes: This section per- 
mits further medical examination only if 
the miner stops work within 1 year from an 
eligibility determination, is awarded bene- 
fits and later returns to coal mine or compa- 
rable and gainful work and then again ter- 
minates his or her employment. A further 
medical examination may be warranted in 
such a case. 


§ 725.504 Payees. 


Benefits may be paid, as appropri- 
ate, to a beneficiary, to a qualified de- 
pendent, or to a representative author- 
ized under this subpart to receive pay- 
ments on behalf of such beneficiary or 
dependent. 


Comments received: None. 


§ 725.505 Payment on behalf of another; 
“legal guardian” defined. 


Benefits are paid only to the benefi- 
ciary, his or her representative payee 
(see §725.510) or his or her legal 
guardian. As used in this section, 
“legal guardian” means an individual 
who has been appointed by a court of 
competent jurisdiction or otherwise 
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appointed pursuant to law to assume 
control of and responsibility for the 
care of the beneficiary, the manage- 
ment of his or her estate, or both. 


Comments received: None. 


§ 725.506 Guardian for minor or incompe- 
tent. 


An adjudication officer may require 
that a legal guardian or representative 
be appointed to receive benefit pay- 
ments payable to any person who is 
mentally incompetent or a minor and 
to exercise the powers granted to, or 
to perform the duties otherwise re- 
quired of such person under the act. 


Comments received: None. 


§ 725.510 Representative payee. 


(a) If the deputy commissioner de- 
termines that the best interests of a 
beneficiary are served thereby, the 
deputy commissioner may certify the 
payment oi such beneficiary’s benefits 
to a representative payee. 

(b) Before any amount shall be certi- 
fied for payment to any representative 
payee for or on behaif of a benefici- 
ary, such representative payee shall 
submit to the deputy commissioner 
such evidence as may be required of 
his or her relationship to, or his or her 
responsibility for the care of, the ben- 
eficiary on whose behalf payment is to 
be made, or of his or her authority to 
receive such a payment. The deputy 
commissioner may, at any time there- 
after, require evidence of the contin- 
ued existence of such relationship, re- 
sponsibility, or authority. If a person 
requesting representative payee status 
fails to submit the required evidence 
within a reasonable period of time 
after it is requested, no further pay- 
ments shall be certified to him or her 
on behalf of the beneficiary unless the 
required evidence is thereafter submit- 
ted. 

(c) All benefit payments made to a 
representative payee shall be available 
only for the use and benefit of the 
beneficiary, as defined in § 725.511. 


Comments received: None. 


§ 725.511 Use and benefit defined. 


(a) Payments certified to a repre- 
sentative payee shall be considered as 
having been applied for the use and 
benefit of the beneficiary when they 
are used for the beneficiary’s current 
maintenance—i.e., to replace current 
income lost because of the disability of 
the beneficiary. Where a beneficiary is 
receiving care in an institution, cur- 
rent maintenance shall include the 
customary charges made by the insti- 
tution and charges made for the cur- 
rent and foreseeable needs of the ben- 
eficiary which are not met by the in- 
stitution. 

(b) Payments certified to a repre- 
sentative payee which are not needed 
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for the current maintenance of the 
beneficiary, except as they may be 
used under § 725.512, shall be con- 
served or invested on the beneficiary’s 
behalf. Preferred investments are U.S. 
savings bonds which shall be pur- 
chased in accordance with applicable 
regulations of the U.S. Treasury De- 
partment (31 CFR Part 315). Surplus 
funds may also be invested in accord- 
ance with the rules applicable to in- 
vestment of trust estates by trustees. 
For example, surplus funds may be de- 
posited in an interest or dividend bear- 
ing account in a bank or trust compa- 
ny or in a savings and loan association 
if the account is either federally in- 
sured or is otherwise insured in ac- 
cordance with State law requirements. 
Surplus funds deposited in an interest 
or dividend bearing account in a bank 
or trust company or in a savings and 
loan association must be in a form of 
account which clearly shows that the 
representative payee has only a fidu- 
ciary, and not a personal, interest in 
the funds. The preferred forms of 
such accounts are as follows: 


Name of beneficiary 
by (Name of representative: payee) repre- 
sentative payee, 
or (Name of beneficiary) 
by (Name of representative payee) trustee. 
U.S. savings bonds purchased with surplus 
funds by a representative payee for an inca- 
pacitated adult beneficiary should be regis- 
tered as follows: (Name of beneficiary) 
(Social Security No.), for whom (Name of 
payee) is representative payee for black 
lung benefits. 





Comments received: None. 


§ 725.512 Support of legally 
spouse, child, or parent. 


If current maintenance needs of a 
beneficiary are being reasonably met, 
a relative or other person to whom 
payments are certified as representa- 
tive payee on behalf of the beneficiary 
may use part of the payments so certi- 
fied for the support of the legally de- 
pendent spouse, a legally dependent 
child, or a legally dependent parent of 
the beneficiary. 


dependent 


Comments received: None. 


§ 725.513 Accountability; transfer. 


(a) The deputy commissioner may 
require a representative payee to 
submit periodic reports including a 
full accounting of the use of all bene- 
fit payments certified to a representa- 
tive payee. If a requested report or ac- 
counting is not submitted within the 
time allowed, the deputy commission- 
er shall terminate the certification of 
the representative payee and thereaf- 
ter payments shall be made directly to 
the beneficiary. A certification which 
is terminated under this section may 
be reinstated for good cause, provided 
that all required reports are supplied 
to the deputy commissioner. 
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(b) A representative payee who has 
conserved or invested funds from pay- 
ments under this part shall, upon the 
direction of the deputy commissioner, 
transfer any such funds (including in- 
terest) to a successor payee appointed 
by the deputy commissioner or, at the 
option of the deputy commissioner, 
shall transfer such funds to the Office 
for recertification to a successor payee 
or the beneficiary. 


Comments received: None. 


§ 725.514 Certification to dependent of 
augmentation portion of benefit. 


(a) If the basic benefit of a miner or 
of a surviving spouse is augmented be- 
cause of one or more dependents, and 
it appears to the deputy commissioner 
that the best interests of such depend- 
ent would be served thereby, or that 
the augmented benefit is not being 
used for the use and benefit (as de- 
fined in this subpart) of the augmen- 
tee, the deputy commissioner may cer- 
tify payment of the amount of such 
augmentation (to the extent attributa- 
ble to such dependent) to such de- 
pendent directly, or to a legal guardi- 
an or a representative payee for the 
use and benefit of such dependent. 

(b) Any request to the deputy com- 
missioner to certify separate payment 
of the amount of an augmentation in 
accordance with paragraph (a) of this 
section shall be in writing on such 
form and in accordance with such 
instructions as are prescribed by the 
Office. 

(c) The deputy commissioner shall 
specify the terms and conditions of 
any certification authorized under this 
section and may terminate any such 
certification where appropriate. 

(d) Any payment made under this 
section, if otherwise valid under the 
Act, is a complete settlement and satis- 
faction of all claims, rights, and inter- 
ests in and to such payment, except 
that such payment shall not be con- 
strued to abridge the rights of any 
party to recoup any overpayment 
made. 


Comments received: None. 


§ 725.515 Assignment and exemption from 
claims of creditors. 


Except as provided by the act and 
this part, no assignment, release, or 
commutation of benefits due or pay- 
able under this part shall be valid, and 
all benefits shall be exempt from 
claims of creditors and from levy, ex- 
ecution, and attachment or other 
remedy or recovery or collection of a 
debt, which exemption may not be 
waived. 


Comments received: None. 
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BENEFIT RATES 


§ 725.520 Computation of benefits. 


(a) Basic rate. The amount of bene- 
fits payable to a beneficiary for a 
month is determined, in the first in- 
stance, by computing the “basic rate.” 
The basic rate is equal to 50 percent of 
the minimum monthly payment to 
which a totally disabled Federal em- 
ployee in Grade GS-2 would be enti- 
tled for such month under the Federal 
Employees’ Compensation Act, Chap- 
ter 81, Title 5, United States Code. 
That rate for a month is determined 
by: 
(1) Ascertaining the lowest annual 
rate of pay (step 1) for Grade GS-2 of 
the General Schedule applicable to 
such month (see 5 U.S.C. 5332); 

(2) Ascertaining the monthly rate 
thereof by dividing the amount deter- 
mined in paragraph (a)(1) of this sec- 
tion by 12; 

(3) Ascertaining the minimum 
monthly payment under the Fedéral 
Employees’ Compensation Act by mul- 
tiplying the amount determined in 
paragraph (a)(2) of this section by 0.75 
(that is, by 75 percent) (see 5 U.S.C. 
8112); and 

(4) Ascertaining the basic rate under 
the act by multiplying the amount de- 
termined in paragraph (a)(3) of this 
section by 0.50 (that is; by 50 percent). 

(b) Basic benefit. When a miner or 
surviving spouse is entitled to benefits 
for a month for which he or she has 
no dependents who qualify under this 
part and when a surviving child of a 
miner or spouse, or a parent, brother, 
or sister of a miner, is entitled to bene- 
fits for a month for which he or she is 
the only beneficiary entitled to bene- 
fits, the amount of benefits to which 
such beneficiary is entitled is equal to 
the basic rate as computed in accord- 
ance with this section (raised, if not a 
multiple of 10 cents, to the next high 
multiple of 10 cents). This amount is 
referred to as the “basic benefit.” 

(c) Augmented benejsit. (1) When a 
miner or surviving spouse is entitled to 
benefits for a month for which he or 
she has one or more dependents who 
qualify under this part, the amount of 
benefits to which such miner or sur- 
viving spouse is entitled is increased. 
This increase is referred to as an “aug- 
mentation.’” 

(2) The benefits of a miner or surviv- 
ing spouse are augmented to take ac- 
count of a particular dependent begin- 
ning with the first month in which 
such dependent satisfies the condi- 
tions set forth in this part, and contin- 
ues to be augmented through the 
month before the month in which 
such dependent ceases to satisfy the 
conditions set forth in this part, 
except in the case of a child who quali- 
fies as a dependent because he or she 
is 2 student. In the latter case, such 
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benefits continue to be augmented 
through the month before the first 
month during no part of which he or 
she qualifies as a student. 

(3) The basic rate is augmented by 
50 percent for one such dependent, 75 
percent for two such dependents, and 
100 percent for three or more such de- 
pendents. 

(d) Survivor benefits. As used in this 
section, “survivor” means a surviving 
child of a miner or surviving spouse, or 
a surviving parent, brother, or sister of 
a@ miner, who establishes entitlement 
to benefits under this part. 

(e) Computation and rounding. (1) 
Any computation prescribed by this 

*section is made to the third decimal 
place. 

(2) Monthly benefits are payable in 
multiples of 10 cents. Therefore, a 
monthly payment of amounts derived 
under paragraph (c)(3) of this section 
which is not a multiple of 10 cents is 
increased to the next higher multiple 
of 10 cents. 

(3) Since a fraction of a cent is not a 
multiple of 10 cents, such an amount 
which contains a fraction in the third 
decimal place is raised to the ‘next 
higher multiple of 10 cents. 

(f) Eligibility based on the coal mine 
employment of more than one miner. 
Where an individual, for any month, is 
entitled (and/or qualifies as a depend- 
ent for purposes of augmentation of 
benefits) based on the disability or 
death due to pneumoconiosis arising 
out of the coal mine employment of 
more than one miner, the benefit pay- 
able to or on behalf of such individual 
shall be at a rate equal to the highest 
rate of benefits for which entitlement 
is established by reason of eligibility 
as a beneficiary, or by reason of his or 
her qualification as a dependent for 
augmentation of benefit purposes. 


Comments received: None. 


§ 725.521 Commutation of payments; lump 
sum awards. 


(a) Whenever the deputy commis- 
sioner determines that it is in the in- 
terest of justice, the liability for bene- 
fits or any part thereof as determined 
by a final adjudication, may, with the 
approval of the Director, be dis- 
charged by the payment of a lump 
sum equal to the present value of 
future benefit payments commuted, 
computed at 4 percent true discount 
compounded annually. 

(b) Applications for commutation of 
future payments of benefits shall be 
made to the deputy commissioner in 
the manner prescribed by the deputy 
commissioner. If the deputy commis- 
sioner determines that an award of a 
lump sum payment of such benefits 
would be in the interest of justice, he 
or she shall refer such application, to- 
gether with the reasons in support of 


such determination, to the Director 
for consideration. 

(c) The Director shall, in his or her 
discretion, grant or deny the applica- 
tion for -commutation of payments. 
Such decision may be appealed to the 
Benefits Review Board. 

(d) The computation of all commu- 
tations of such benefits shall be made 
by the OWCP. For this purpose the 
file shall contain the date of birth of 
the person on whose behalf commuta- 
tion is sought, as well as the date upon 
which such commutation shall be ef- 
fective. : 

(e) For purposes of determining the 
amount of any lump sum award, the 
probability of the death of the dis- 
abled miner and/or other persons enti- 
tled to benefits before the expiration 
of the period during which he or she is 
entitled to benefits, shall be deter- 
mined in accordance with the most 
current United States Life Tables, as 
developed by the Department of 
Health, Education, and Welfare, and 
the probability of the remarriage of a 
surviving spouse shall be determined 
in accordance with the remarriage 


‘tables of the Dutch Royal Insurance 


Institution. The probability of the 
happening of any other contingency 
aifecting the amount or duration of 
the compensation shall be disregarded. 

(f) In the event that an operator or 
carrier is adjudicated liable for the 
payment of benefits, such operator or 
carrier shall be notified of and given 
an opportunity to participate in the 
proceedings to determine whether a 
lump sum award shall be made. Such 
operator or carrier shall, in the event 
a lump sum award is made, tender full 
and prompt payment of such award to 
the claimant as though such award 
were a final payment of monthly bene- 
fits. Except as provided in paragraph 
(g) of this section, such lump sum 
award shall forever discharge such op- 
erator or carrier from its responsibility 


_ to make monthly benefit payments 


under the act to the person who has 
requested such lump-sum award. In 
the event that an operator or carrier is 
adjudicated liable for the payment of 
benefits, such operator or carrier shall 
not be liable for any portion of a com- 
muted or lump sum award predicated 
upon benefits due any claimant prior 
to January 1, 1974. 

(g) In the event a lump-sum award is 
approved under this section, such 
award shall not operate to discharge 
an operator carrier, or the Fund from 
any responsibility imposed by the act 
for the payment of medical benefits to 
an eligible miner. 


Comments received: (a) A number of com- 
ments urge deletion of this section on the 
grounds that lump sum awards are not ap- 
propriate in black lung claims. (b) A few 
comments urge the Department to adopt 
Section 8 of the Longshoremen’s Act which 
allows the parties to settle the claim for less 
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than the full discounted value of future 
benefits. 

Discussion and changes: (a) Section 14(j) 
of the Longshoremen’s Act, which is incor- 
porated by the Black Lung Act, authorizes 
the deputy commissioner to approve lump- 
sum awards. While no lump-sum award has 
ever been approved in connection with a 
black lung claim, the Department does not 
agree that the statutorily authorized possi- 
bility of obtaining a lump-sum award should 
be absolutely foreclosed. 

(b) The authority to approve a settlement 
of a claim for less than its full discounted 
future value is contained in section 8 of the 
Longshoremen’s Act. That section is not in- 
corporated for use in the black lung pro- 
gram, and the Department is not convinced 
by the comments that any settlement proce- 
dure is otherwise appropriate for these 
rules. 


§ 725.522 Payments prior to final adjudi- 
cation. 


(a) Unless a stay of payments is or- 
dered by the Board or appropriate 
court under section 21 of the LHWCA, 
the payment of benefits to a claimant 
who has been determined eligible 
therefor by a deputy commissioner, 
administrative law judge, the Board, 
or a court shall commence within no 
more than 30 days following an initial 
determination of eligibility by such 
deputy commissioner, or the filing of 
an award of benefits by such adminis- 
trative law judge, Board, or court, not- 
withstanding the pendency of further 
proceedings before an admininstrative 
law judge or an appeal to the Board or 
court. 

(b) If an operator or carrier has been 
initially determined liable for the pay- 
ment of benefits to an eligible claim- 
ant by the deputy commissioner (see 
§ 725.420), or ordered to pay benefits 
by an administrative law judge, the 
Board, or an appropriate court, and 
such operator or carrier fails or re- 
fuses to commence the payment of 
benefits (including all past due bene- 
fits and medical expenses) within the 
30-day period specified in paragraph 
(a) of this section, the fund shall com- 
mence the payments due and owing 
and shall continue such payments as 
appropriate. In the event that the 
fund undertakes the payment of bene- 
fits on behalf of an operator or carri- 
er, the provisions of §§ 725.601-725.608 
shall be applicable to such operator or 
carrier. 

(c) If benefit payments are com- 
menced prior to the final adjudication 
of the claim and it is later determined 
by an administrative law judge, the 
Board, or court that the claimant was 
ineligible to receive such payments, 
such payments shall be considered 
overpayments pursuant to § 725.540 of 
this subpart which may be recovered 
in accordance with the provisions of 
this subpart. 


Comments received: (a) A few comments 
argue that no cause for a stay of payments 
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is appropriate. (b) One comment recom- 
mends that an operator should be allowed 
to recoup payments made prior to final ad- 
judication from the fund, if an earlier deter- 
mination of eligibility is reversed. 

Discussion and changes: (a) A stay of pay- 
ments may be authorized by the Board in 
accordance with the provisions of section 21 
of the Longshoremen’s Act. While stays are 
rarely, if ever, granted, the Department 
does not think it appropriate to foreclose 
the possibility that an operator might 
obtain a stay if proper grounds for a stay 
are present. It should be noted that courts 
have refused to find that difficulty or even 
impossibility of obtaining reimbursement 
from a claimant constitutes irreparable 
harm sufficient to support a stay of pay- 
ments. . 

(b) If an operator is determined liable for 
the payment of benefits to a claimant prior 
to final adjudication, the Act and the rules 
require the operator to begin the payment 
of benefits prior to final adjudication, not- 
withstanding the possibility that the opera- 
tor may ultimately prevail on the merits. 
Any operator which refuses to undertake 
these payments. shall, in addition to the 
payments due and past due, be liable for the 
payment of penalties, interest, and the 
claimant’s attorney’s fees and costs, in most 
instances. It is the policy of the Act that op- 
erators must bear the risk of overpayments. 
The trust fund is not, and can in no way be 
construed as, the insuror of the risks in- 
volved in an operator’s legal obligation to 
make payments in a timely fashion. The 
fund is not intended to be used, nor is it 
funded, for this purpose. If an operator 
makes an overpayment to a claimant it, like 
the fund, must seek reimbursement from 
the claimant. 


SPECIAL PROVISIONS FOR OPERATOR 
PAYMENTS 


§ 725.530 Operator payments; generally. 


(a) An operator or carrier which has 
been determined liable for the pay- 
ment of benefits to a claimant by the 
deputy commissioner, or ordered to 
pay such benefits by an administrative 
law judge, the Beard, or a court, or an 
operator who has agreed that it is 
liable for the payment of benefits to a 
claimant, shall commence the pay- 
ment of benefits (including past due 
benefits, medical costs, penalties and 
interest, if any) within 30 days of such 
determination, order, or agreement. 
Thereafter, monthly benefit payments 
shall be made for the duration of the 
claimant’s eligibility. Arrangements 
for the payment of medical costs shall 
be made by such operator or carrier in 
accordance with the provisions of sub- 
part I of this part. 

(b) Benefit payments made by an op- 
erator or carrier shall be made directly 
to the person entitled thereto or a rep- 
resentative payee if authorized by the 
deputy commissioner. The payment of 
a claimant’s attorney’s fee, if any is 
awarded, shall be made directly to 
such attorney. Reimbursement of the 
fund, including interest, shall be paid 
directly to the Secretary on behalf of 
the fund. 
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Comments received: A few comments ex- 
press concern that no sanction is set forth 
for the failure of an operator to make pay- 
ments in accordance with this section. 

Discussion and changes: Other sections of 
these rules specify the sanctions imposed if 
an operator refuses to make timely pay- 
ments and the obligation of the fund to 
make payments on behalf of an operator 
under certain circumstances. 


§ 725.531 Receipt for payment. 


Any individual receiving benefits 
under the act in his or her own right, 
or as a representative payee, or as the 
duly appointed agent for the estate of 
a deceased beneficiary, shall execute 
receipts for benefits paid by any oper- 
ator which shall be produced by such 
operator for inspection whenever the 
deputy commissioner requires. A can- 
celed check shall be considered ade- 
quate receipt of payment for purposes 
of this section. No operator or carrier 
shall be required to retain receipts for 
payments made for more than 5 years 
after the date on which such receipt 
was executed. 


Comments received: (a) Comments recom- 
mend that a canceled check should consti- 
tute adequate receipt for payment. (b) One 
comment notes that there is no time limita- 
tion on the retention of receipts and sug- 
gests that an operator should be allowed to 
dispose of receipts after 5 years. 

Discussion and changes: (a) The Depart- 
ment agrees that canceled checks constitute 
adequate receipt of payment and a clarify- 
ing change is made. 

-(b) The Department agrees that operators 
should not be required to retain receipts of 
payment for an indefinite time. The 5-year 
recommendation is adopted. 


§ 725.532 Suspension, reduction, or termi- 
nation of payments. 


(a) No suspension, reduction, or ter- 
mination in the payment of benefits is 
permitted unless authorized by the 
deputy commissioner, administrative 
law judge, Board, or court. No suspen- 
sion, reduction, or termination shall be 
authorized except upon the occur- 
rence of an event which terminates a 
claimant’s eligibility for benefits (see 
subpart B of this part) or as is other- 
wise provided in this subpart (see also 
§§ 725.533-725.546). 

(b) Any unauthorized suspension in 
the payment of benefits by an opera- 
tor or carrier shall be treated as pro- 
vided in subpart H. 

(c) Unless suspension, reduction, or 
termination of benefits payments is re- 
quired by an administrative law judge, 
the Benefits Review Board or a court, 
the deputy commissioner, after receiv- 
ing notification of the occurrence of 
an event that would require the sus- 
pension, reduction, or termination of 
benefits, shall follow the procedures 
for the determination of claims set 
forth in subparts D and E. 


Comments received: One comment recom- 
mends that there should be no suspension 
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of benefits allowed without prior notice and 
hearing. 

Discussion and changes: No ex parte sus- 
pension of benefits is authorized by this sec- 
tion. 


INCREASES AND REDUCTIONS OF BENEFITS’ 


§ 725.533 Modification of 
amounts; general. 


(a) Under certain circumstances the 
amount of monthly benefits as com- 
puted in § 725.520 or lump-sum award 
(§ 725.521) shall be modified to deter- 
mine the amount actually to be paid 
to a beneficiary. With respect to any 
benefits payable for all periods of eli- 
gibility after January 1, 1974, a reduc- 
tion of the amount of benefits payable 
shall be required on account of: 

(1) Any compensation or benefits re- 
ceived under any State workers’ com- 
pensation law because of death or par- 
tial or total disability due to pneumo- 
coniosis; or 

(2) Any compensation or benefits re- 
ceived under or pursuant to any Fed- 
eral law including part B of title IV of 
the act because of death or partial or 
total disability due to pneumoconiosis; 
or 

(3) In the case of benefits payable to 
a parent, brother, or sister, the excess 
earnings from wages and from net 
earnings from self-employment (see 
§ 410.530 of this title) of such parent, 
brother, or sister, respectively; or 

(4) The fact that a claim for benefits 
from an additional beneficiary is filed, 
or that such claim is effective for a 
payment during the month of filing, 
or a dependent qualifies under this 
part for an augmentation portion of a 
benefit of a miner or widow for a 
period in which another dependent 
has previously qualified for an aug- 
mentation. 

(b) With respect to periods of eligi- 
bility occurring after June 30, 1973, 
but before January 1, 1974, benefits 
shall be reduced in months of eligibil- 
ity occurring during such period only: 

(1) By an amount equal to any pay- 
ment received under the workers’ com- 
pensation, unemployment compensa- 
tion, or disability insurance laws of 
any State on account of the disability 
or death of the miner due to pneumo- 
coniosis; and 

(2) On account of excess earnings 
under section 203 (b) through (1) of 
the Social Security Act; and 

(3) For failure to report earnings 
from work in employment and self-em- 
ployment within the prescribed period 
of time; and 

(4) By reason of the fact that a 
claim for benefits from an additional 
beneficiary is filed, or that such a 
claim is effective for a month prior to 
the month of filing, or a dependent 
qualifies under this part or this chap- 
ter for an augmentation portion of a 
benefit of a miner or surviving spouse 


benefits 
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for a month for which another de- 
pendent has previously qualified for 
an augmentation. 

(c) With respect to claims filed be- 
tween July 1 and December 31, 1973, 
and paid for periods of eligibility oc- 
curring during such period, there shall 
be no retroactive adjustment of bene- 
fits paid in light of the amendments 
enacted by the Black Lung Benefits 
Reform Act of 1977 insofar as such 
amendments affect events which cause 
a reduction in benefits. 

(d) An adjustment in a beneficiary’s 
monthly benefit may be required be- 
cause an overpayment or underpay- 
ment has been made to such benefici- 
ary (see §§ 725.540-725.546). 

(e) A suspension of a beneficiary’s 
monthly benefits may be required 
when the Office has information indi- 
cating that reductions on account of 
excess earnings may reasonably be ex- 
pected. 

(f) Monthly benefit rates are pay- 
able in multiples of 10 cents. Any 
monthly benefit rate which, after the 
applicable computations, augmenta- 
tions, and reductions is not a multiple 
of 10 cents, is increased to the next 
higher multiple of 10 cents. Since a 
fraction of a cent is not a multiple of 
10 cents, a benefit rate which contains 
such a fraction in the third decimal is 
raised to the next higher multiple of 
10 cents. 

(g) Any individual entitled to a bene- 
fit, who is aware of any circumstances 
which could affect entitlement to 
benefits, eligibility for payment, or the 
amount of benefits, or result in the 
termination, suspension, or reduction 
of benefits, shall promptly report 
these circumstances to the Office. The 
Office may at any time require an in- 
dividual receiving, or claiming entitle- 
ment to, benefits, either on his or her 
own behalf or on behalf of another, to 
submit a written statement giving per- 
tinent information bearing upon the 
issue of whether or not an event has 
occurred which would cause such 
benefit to be terminated, or which 
would subject such benefit to reduc- 
tions or suspension under the provi- 
sions of the Act. The failure of an in- 
dividual to submit any such report or 
statement, properly executed, to the 
Office shall subject such benefit to re- 
ductions, suspension, or termination as 
the case may be. 


Comments received: (a) One comment re- 
quests clarification of the applicability of 
the modification provisions to lump sum 
awards. (b) One comment requests clarifica- 
tion of a claimant’s right to a hearing 
a suspension or termination of bene- 
its. 

Discussion and changes: (a) The Depart- 
ment agrees that lump sum awards are sub- 
ject to the act’s offsets and a clarifying 
change is made. 

(b) See §725.532(c) and the Discussion 
and changes following that section. 


§ 725.534 Reduction of State benefits. 


No benefits under section 415 of part 
B of title IV of the Act shall be pay- 
able to the residents of a State which, 
after December 31, 1969, reduces the 
benefits payable to persons eligible to 
receive benefits under section 415 of 
the Act under State laws applicable to 
its general work force with regard to 
workers’ compensation (including com- 
pensation for occupational disease), 
unemployment compensation, or dis- 
ability insurance benefits which are 
funded in whole or in part out of em- 
ployer contributions. 


Comments received: None. 


§ 725.535 Reduction; receipt of State or 
Federal benefit. 


(a) As used in this section the term 
“State or Federal benefit’? means a 
payment to an individual on account 
of total or partial disability or death 
due to pneumoconiosis only under 
State or Federal laws relating to work- 
ers’ compensation. With respect to a 
claim for which benefits are payable 
for any month between July 1 and De- 
cember 31, 1973, “State benefit” 
means a payment to a beneficiary 
made on account of disability or death 
due to pneumoconiosis under State 
laws relating to workers’ compensation 
(including compensation for occupa- 
tional disease), unemployment com- 
pensation, or disability insurance. 

(b) Benefit payments to a benefici- 
ary for any month are reduced (but 
not below zero) by an amount equal to 
any payments of State or Federal 
benefits received by such beneficiary 
for such month. 

(c) Where a State or Federal benefit 
is paid periodically but not monthly, 
or in a lump sum as a commutation of 
or a substitution for periodic benefits, 
the reduction under this section is 
made at such time or times and in 
such amounts as the Office deter- 
mines will approximate as nearly as 
practicable the reduction required 
under paragraph (b) of this section. In 
making such a_ determination, a 
weekly State or Federal benefit is mul- 
tiplied by 4% and a biweekly benefit is 
multiplied by 2% to ascertain the 
monthly equivalent for reduction pur- 
poses. 

(d) Amounts paid or incurred or to 
be incurred by the individual for medi- 
cal, legal, or related expenses in con- 
nection with this claim for State or 
Federal benefits (defined in paragraph 
(a) of this section) are excluded in 
computing the reduction under para- 
graph (b) of this section, to the extent 
that they are consistent with State or 
Federal Law. Such medical, legal, or 
related expenses may be evidenced by 
the State or Federal benefit awards, 
compromise agreement, or court order 
in the State or Federal benefit pro- 
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ceedings, or by such other evidence as 
the Office may require. Such other 
evidence may consist of: 

(1) A detailed statement by the indi- 
vidual’s attorney, physician, or the 
employer’s insurance carrier; or: 

(2) Bills, receipts, or canceled checks; 
or 

(3) Other evidence indicating the 
amount of such expenses; or 

(4) Any combination of the forego- 
ing evidence from which the amount 
of such expenses may be determinable. 
Such expenses shall not be excluded 
unless established by evidence as re- 
quired by the Office. 


Comments received: One comment argues 
that if an offset exceeds the amount of 
benefits payable under the Act in a given 
month, these should be a carryover of the 
excess to offset amounts applied in future 
months. 

Discussion and changes: The purpose of 
the Act is to guarantee minimum monthly 
benefits to eligible persons who, because of 
the effects of black lung disease, are in need 
of financial assistance in meeting ordinary 
living expenses. The Act is not intended to, 
and does not set monthly or lifetime maxi- 
mum benefit levels to which a claimant 
might be entitled from alli sources. The pri- 
mary concern of Congress, that eligible per- 
sons be provided with assistance in meeting 
monthly living costs, would be subverted if 
the comment were accepted. 


§ 725.536 Reductions; excess earnings. 


In the case of a surviving parent, 
brother, or sister, benefit payments 
are reduced as appropriate by an 
amount equal to the deduction which 
would be made with respect to excess 
earnings under the provisions of sec- 
tions 203 (b), (f), (g), (h), (j), and (1) of 
the Social Security Act (42 U.S.C. 403 
(b), (£), (g), Ch), (j), and (1)), as if such 
benefit payments were benefits pay- 
able under section 202 of the Social 
Security Act (42 U.S.C. 402) (see 
§§ 404.428-404.456 of this title). 


Comments received: None. 


§ 725.537 Reductions; retroactive effect of 
an additional claim for benefits. 


Beginning with the month in which 
a person other than a miner files a 
claim and becomes entitled to benefits, 
the benefits of other persons entitled 
to benefits with respect to the same 
miner, are adjusted downward, if nec- 
essary, so that no more than the per- 
missible amount of benefits (the maxi- 
mum amount for the number of bene- 
ficiaries involved) will be paid. 


Comments received: None. 


§ 725.538 Reductions; effect of augmenta- 
tion of benefits based on subsequent 
qualification of individual. 


(a) Ordinarily, a written request that 
the benefits of a miner or surviving 
spouse be augmented on account of a 
qualified dependent is made as part of 
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the-claim for benefits. However, it 
may also be made thereafter. 

(b) In the latter case, beginning with 
the month in which such a request is 
filed on account of a particular de- 
pendent and in which such dependent 
qualifies for augmentation purposes 
under this part, the augmented bene- 
fits attributable to other qualified de- 
pendents (with respect to the same 
miner or surviving spouse), if any, are 
adjusted downward, if necessary, so 
that the permissible amount of aug- 
mented benefits (the maximum 
amount for the number of dependents 
involved) will not be exceeded. 

(c) Where, based on the entitlement 
to benefits of a miner or surviving 
spouse, a dependent would have quali- 
fied for augmentation purposes for a 
prior month of such miner’s or surviv- 
ing spouse’s entitlement had such re- 
quest been filed in such prior month, 
such request is effective for such prior 
month. For any month before the 
month of filing such request, however, 
otherwise correct benefits previously 
certified by the Office may not be 
changed. Rather the amount of the 
augmented benefit attributable to the 
dependent filing such request in the 
later month is reduced for each month 
of the retroactive period to the extent 
that may be necessary. This means 
that for each month of the retroactive 
period, the amount payable to the de- 
pendent filing the later augmentation 
request is the difference, if any, be- 
tween: 

(1) The total amount of augmented 
benefits certified for payment for 
other dependents for that month, and 

(2) The permissible amount of aug- 
mented benefits (the maximum 
amount for the number of dependents 
involved) payable for the month for 
all dependents, including the depend- 
ent filing later. 


Comments received: None. 


§ 725.539 More than one reduction event. 


If a reduction for receipt of State or 
Federal benefits and a reduction on 
account of excess earnings are charge- 
able to the same month, the benefit 
for such month is first reduced (but 
not below zero) by the amount of the 
State or Federal benefits, and the re- 
mainder of the benefit for such 
month, if any, is then reduced (but not 
below zero) by the amount of excess 
earnings chargeable to such month. 


Comments received: None. 
OVERPAYMENTS; UNDERPAYMENTS 


§ 725.540 Overpayments. 


(a) General. As used in this subpart, 
the term “overpayment” includes: 

(1) Payment where no amount is 
payable under this part; 

(2) Payment in excess of the amount 
payabie under this part; 
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(3) A payment under this part which 
has not been reduced by the amounts 
required by the Act (see § 725.533); 

(4) A payment under this part made 
to a resident of a State whose resi- 
dents are not entitled to benefits (see 
§§ 725.402 and 725.403); 

(5) Payment resulting from failure 
to terminate benefits to an individual 
no longer entitled thereto; 

(6) Duplicate benefits paid to a 
claimant on account of concurrent eli- 
gibility under this part and parts 410 
or 727 of this title or as provided in 
§ 725.309. 

(b) Overpaid beneficiary is living. If 
the beneficiary to whom an overpay- 
ment was made is living at the time of 
a determination of such overpayment, 
is entitled to benefits at the time of 
the overpayment, or at any time 
thereafter becomes so entitled, no 
benefit for any month is payable to 
such individual, except as provided in 
paragraph (c) of this section, until an 
amount equal to the amount of the 
overpayment has been withheld or re- 
funded. 

(c) Adjustment by withholding part 
of a monthly benefit. Adjustment 
under paragraph (b) of this section 
may be effected by withholding a part 
of the monthly benefit payable to a 
beneficiary where it is determined 
that: 

(1) Withholding the full amount 
each month would deprive the benefi- 
ciary of income required for ordinary 
and necessary living expenses; 

(2) The overpayment was not caused 
by the beneficiary’s intentionally false 
statement or representation, or willful 
concealment of, or deliberate failure 
to furnish, material information; and 

(3) Recoupment can be effected in 
an amount of not less than $10 a 
month and at a rate which would not 
unreasonably extend the period of ad- 
justment. 

(d) Overpaid beneficiary dies before 
adjustment. If an overpaid beneficiary 
dies before adjustment is completed 
under the provisions of paragraph (b) 
of this section, recovery of the over- 
payment shall be effected through re- 
payment by the estate of the deceased 
overpaid beneficiary, or by withhold- 
ing of amounts due the estate of such 
deceased beneficiary, or both. 


Comments received: One comment recom- 
mends that there should be a hearing 
before an overpayment is declared. 

Discussion and changes: See § 725.532(c} 
and Discussion and changes following that 
section. 


§ 725.541 Notice of waiver of adjustment 
or recovery of overpayment. 


Whenever a determination is made 
that more than the correct amount of 
payment has been made, notice of the 
provisions of section 204(b) of the 
Social Security Act regarding waiver 
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of adjustment or recovery shall be 
sent to the overpaid individual, to any 
other individual against whom adjust- 
ment or recovery of the overpayment 
is to be effected, and to any operator 
or carrier which may be liable to such 
overpaid individual. 


Comments received: None. 


§ 725.542 When waiver of adjustment or 
recovery may be applied. 


There shall be no adjustment or re- 
covery of an overpayment in any case 
where an incorrect payment has been 
made with respect to an individual: 

(a) Who is without fault, and where 

(b) Adjustment or recovery would 
either: 

(1) Defeat the purpose of title IV of 
the Act, or 

(2) Be against equity and good con- 
science. 


Comments received: One comment sug- 
gests that a hearing should be conducted to 
determine the applicability of this section in 
any case. 

Discussion and changes: See Discussion 
and changes following § 725.532. 


§ 725.543 Standards for waiver of adjust- 
ment or recovery. 


The standards for determining the 
applicability of the criteria listed in 
§ 725.542 shall be the same as those 
applied by the Social Security Admin- 
istration under §§ 410.561-410.561h of 
this title. 


Comments received: None. 


§ 725.544 Collection and compromise of 
claims for overpayment. 


(a) General effect of the Federal 
Claims Collection Act of 1966. In ac- 
cordance with the Federal Claims Col- 
lection Act of 1966 and applicable reg- 
ulations, claims by the Office against 
an individual for recovery of an over- 
payment under this part not exceed- 
ing the sum of $20,000, exclusive of in- 
terest, may be compromised, or collec- 
tion suspended or terminated, where 
such individual or his or her estate 
does not have the present or prospec- 
tive ability to pay the full amount of 
the claim within a reasonable time 
(see paragraph (c) of this section), or 
the cost of collection is likely to 
exceed the amount of recovery (see 
paragraph (d) of this section), except 
as provided under paragraph (b) of 
this section. 

(b) When there will be no compro- 
mise, suspension, or termination of 
collection of a claim for overpayment, 
(1) In any case where the overpaid in- 
dividual is alive, a claim for overpay- 
ment will not be compromised, nor will 
there be suspension or termination of 
collection of the claim by the Office, if 
there is an indication of fraud, the 
filing of a false claim, or misrepresen- 
tation on the part of such individual 
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or on the part of any other party 
having any interest in the claim. 

(2) In any case where the overpaid 
individual is deceased: 

(i) A claim for overpayment in 
excess of $5,000 will not be compro- 
mised, nor will there be suspension or 
termination of collection of the claim 
by the Office if there is an indication 
of fraud, the filing of a false claim, or 
misrepresentation on the part of such 
deceased individual; and 

(ii) A claim for overpayment, regard- 
less of the amount, will not be compro- 
mised, nor will there be suspension or 


‘termination of collection of the claim 


by the Office if there is an indication 
that any person other than the de- 
ceased overpaid individual had a part 
in the fraudulent action which result- 
ed in the overpayment. 

(c) Inability to pay claim for recov- 
ery of overpayment. In determining 
whether the overpaid individual ’ is 
unable to pay a claim for recovery of 
an overpayment under this part, the 
Office shall consider the individual’s 
age, health, present and potential 
income (including inheritance pros- 
pects), assets (e.g., real property, sav- 
ings account), possible concealment or 
improper transfer of assets, and assets 
or income of such individual which 
may be available in enforced collection 
proceedings. The Office will also con- 
sider exemptions available to such in- 
dividual under the pertinent State or 
Federal law in such proceedings. In 
the event the overpaid individual is de- 
ceased, the Office shall consider the 
available assets of the estate, taking 
into account any liens or superior 
claims against the estate. 

(d) Cost of collection. or litigative 
probabilities. Where the probable 
costs of recovering an overpayment 
under this part would not justify en- 
forced collection proceedings for the 
full amount of the claim, or where 
there is doubt concerning the Office’s 
ability to establish its claim as well as 
the time which it will take to effect 
such collection, a compromise or set- 
tlement for less than the full amount 
may be considered. 

(e) Amount of compromise. The 
amount to be accepted in compromise 
of a claim for overpayment under this 
part shall bear a reasonable relation- 
ship to the amount which can be re- 
coyered by enforced collection pro- 
ceedings, giving due consideration to 
the exemption available to the over- 
paid individual under State or Federal 
law and the time which collection will 
take. 

(f) Payment. Payment of the amount 
the Office has agreed to accept as a 
compromise in full settlement of a 
claim for recovery of an overpayment 
under this part shall be made within 
the time and in the manner set by the 
Office. A claim for the overpayment 


shall not be considered compromised 
or settled until the full payment of 
the compromised amount has been 
made within the time and manner set 
by the Office. Failure of the overpaid 
individual or his or her estate to make 
such payment as provided shall result 
in reinstatement of the full amount of 
the overpayment less any amounts 
paid prior to such default. 


Comments received: None. 


§ 725.545 Underpayments. 


(a) General. As used in this subpart, 
the term “underpayment” includes a 
payment in an amount less than the 
amount of the benefit due for such 
month, and nonpayment where some 
amount of such benefits is payable. 

(b) Underpaid individual is living. 
If an individual to whom an underpay- 
ment was made is living, the deficit 
represented by such underpayment 
shall be paid to such individual either 
in a single payment (if he or she is not 
entitled to a monthly benefit or if a 
single payment is requested by the 
claimant in writing) or by increasing 
one or more monthly benefit pay- 
ments to which such individual be- 
comes entitled. 

(c) Underpaid individual dies before 
adjustment of underpayment, If an in- 
dividual to whom an underpayment 
was made dies before receiving pay- 
ment of the deficit or negotiating the 
check or checks representing payment 
of the deficit, such payment shall be 
distributed to the living person (or 
persons) in the highest order of prior- 
ity as follows: 

(1) The deceased individual’s surviv- 
ing spouse who was either: 

(i) Living in the same household 
with the deceased individual at the 
time of such individual’s death; or 

(ii) In the case of a deceased miner, 
entitled for the month of death to 
black lung benefits as his or her sur- 
viving spouse or surviving divorced 
spouse. 

(2) In the case of a deceased miner 
or spouse his or her child entitled to 
benefits as the surviving child of such 
miner or surviving spouse for the 
month in which such miner or spouse 
died (if more than one such child, in 
equal shares to each such child). 

(3) In the case of a deceased miner, 
his parent entitled to benefits as the 
surviving parent of such miner for the 
month in which such miner died (if 
more than one such parent, in equal 
shares to each such parent). 

(4) The surviving spouse of the de- 
ceased individual who-does not qualify 
under paragraph (c)(1) of this section. 

(5) The child or children of the de- 
ceased individual who do not qualify 
under paragraph (c)(2) of this section 
(if more than one such child, in equal 
shares to each such child). 
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(6) The parent or parents of the de- 
ceased individual who do not qualify 
under paragraph (c)(3) of this section 


(if more than one such parent, in 


equal shares to each such parent). 

(7) The legal representative of the 
estate of the deceased individual as de- 
fined in paragraph (e) of this section. 

(d) Deceased beneficiary. In the 
event that a person, who is otherwise 
qualified to receive payments as the 
result of a deficit caused by an under- 
payment under the provisions of para- 
graph (c) of this section, dies before 
receiving payment or before negotiat- 
ing the check or checks representing 
such payment, his or her share of the 
underpayment shall be divided among 
the remaining living person(s) in-the 
same order or priority. In the event 
that there is (are) no other such 
person(s), the underpayment shall be 
paid to the living person(s) in the next 
lower order of priority under para- 
graph (c) of this section. 

(e) Definition of legal representative. 
The term “legal representative,” for 
the purpose of qualifying for receipt 
of an underpayment, generally means 
the executor or the administrator of 
the estate of the deceased beneficiary. 
However, it may also include an indi- 
vidual, institution or organization 
acting on behalf of an unadministered 
estate, provided the person can give 
the Office good acquittance (as de- 
fined in paragraph (f) of this section). 
The following persons may qualify as 
legal representative for purposes of 
this section, provided they can give 
the Office good acquittance: 

(1) A person who qualifies under a 
State’s “‘smail estate” statute; or 

(2) A person resident in a foreign 
country who under the laws and cus- 
toms of that country, has the right to 
receive assets of the estate; or 

(3) A public administrator; or 

(4) A person who has the authority 
under applicable law to collect the 
assets of the estate of the deceased 
beneficiary. 

(f) Definition of “good acquittance.” 
A person is considered to give the 
Office “good acquittance” when pay- 
ment to that person will release the 
Office from further liability for such 
payment. 


Comments received: One comment sug- 
gests that any underpaid claimant should be 
allowed to elect payment of the deficiency 
in a lump sum. : 

Discussion and changes: The Department 
agrees and a change is made. 


§725.546 Relation to provisions for reduc- 
tions or increases. 


The amount of an overpayment or 
an underpayment is the difference be- 
tween the amount to which the benefi- 
ciary was actually entitled and the 
amount paid. Overpayment and under- 
payment simultaneously outstanding 
against the same beneficiary shall first 
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be adjusted against one another 
before adjustment pursuant to the 
other provisions of this subpart. 


Comments received: None. 


§ 725.547 Applicability of overpayment 
and underpayment provisions to opera- 
tor or carrier. 


(a) The provisions of this subpart re- 
lating to overpayments and underpay- 
ments shall be applicable to overpay- 
ments and underpaymenits made by re- 
sponsible operators or their insurance 
carriers, as appropriate. However, if an 
overpayment has been made by an op- 
erator, the provisions of §§ 725.541- 
725.544 shall not be applicable. 

(b) No operator or carrier may make 
an adjustment of an overpayment 
without prior application to, and ap- 
proval by, the Office which shall exer- 
cise full supervisory authority over the 
adjustment of all overpayments. 

(c) In any case involving either over- 
payments or underpayments, the 
Office may take any necessary action, 
and deputy commissioners may issue 
appropriate orders to protect the 
rights of the parties. 

(d) Disputes arising out of orders so 
issued shail be resolved by the proce- 
dures set out in subpart E of this part. 


Comments received: None. 


SUBPART H—ENFORCEMENT OF 
LIABILITY; REPORTS 


§ 725.601 Enforcement generally. 


(a) The Act, together with certain 
incorporated provisions from the 
Longshoremen’s and Harbor Workers’ 
Compensation Act, contains a number 
of provisions which subject an opera- 
tor or other employer, claimants and 
others to penalties for failure to 
comply with certain provisions of the 
Act, or failure to commence and con- 
tinue prompt periodic payments to a 
beneficiary. 

(b) It is the policy and intent of the 
Department to vigorously enforce the 
provisions of this part through the use 
of the remedies provided by the Act. 
Accordingly, if an operator refuses to 
pay benefits with respect to a claim 
for which the operator has been adju- 
dicated liable, the Director shall 
invoke and execute the lien on the 
property of the operator as described 
in § 725.603. Enforcement of this lien 
shall be pursued in an apprepriate 
U.S. district court. If the Director de- 
termines that the remedy provided by 
§ 725.603 may not be sufficient to 
guarantee -the continued compliance 
with the terms of an award or awards 
against the operator, the Director 
shall in addition seek an injunction in 
the U.S. district court to prohibit 
future noncompliance by the operator 
and such other relief as the court con- 
siders appropriate (see § 725.604). If an 
operator unlawfully suspends or termi- 
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nates the payment of benefits to a 
claimant, the deputy commissioner 
shall declare the award in default and 
proceed in accordance with § 725.605. 
In all cases payments in addition to 
compensation (see § 725.607) and inter- 
est (see § 725.608) shall be sought by 
the Director or awarded by the deputy 
commissioner. 

(c) In certain instances the remedies 
provided by tHe Act are concurrent; 
that is, more than one remedy might 
be appropriate in any given case. In 
such a case, the Director shali select 
the remedy or remedies appropriate 
for the enforcement action. In making 
this selection, the Director shall con- 
sider the best interests of the claimant 
as well as ‘those of the Fund. 


Comments received: (a) Cne comment sug- 
gests that this subpart should make clear 
what a claimant or attorney should do in 
the case of a suspension or termination by 
an operator. (b) A few comments support 
the Department’s approach. 

Discussion and changes: If an operator de- 
faults, the claimant may request the deputy 
commissioner to declare a default which can 
be pursued in a U.S. district court, or in a 
case where the award is final, seek relief in 
court in accordance with § 725.604. The 
deputy commissioner should be notified in 
any case. The steps to be taken in the pur- 
suit of court enforcement of an award are 
prescribed by the Federal Rules of Civil 
Procedure and the local rules of the court. 
Those rules are extensive and varied and 
cannot be set forth in this part. 


§ 725.602 Reimbursement of the fund. 


(a) In any case in which the fund 
has paid benefits, including medical 
benefits, on behalf of an operator or 
other employer which is determined 
liable therefore, or liable for a part 
thereof, such operator or other em- 
ployer shail simultaneously with the 
first payment of benefits made to the 
beneficiary, reimburse the fund (with 
interest) for the full amount of all 
benefit payments made by the fund 
with respect to the claim. 

(b) In any case where benefit pay- 
ments have been made by the fund, 
the fund shall be subrogated to the 
rights of the beneficiary. The Secre- 
tary of Labor may, as appropriate, ex- 
ercise such subrogation rights. 


Comments received: None. 


§ 725.603 Paynfents by the fund on behaif 
of an operator; liens. 


(a) If an amount is paid out of the 
fund to an individual entitled to bene- 
fits under this part or part 727 of this 
subchapter on behalf of an operator or 
other employer which is or was re- 
quired to pay or secure the payment 
of all or a portion of such amount (see 
§ 725.522), the operator or other em- 
ployer shall be liable to the United 
States for repayment to the fund of 
the amount of benefits properly at- 
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tributable to such operator or other 
employer. 

(b) If an operator or other employer 
liable to the fund refuses to pay, after 
demand, the amount of such liability, 
there shall be a lien in favor of the 
United States upon all property and 
rights to property, whether real or 
personal, belonging to such operator 
or other employer. The lien arises on 
the date on which such liability is fi- 
nally determined, and continues until 
it is satisfied or becomes unenforcea- 
ble by reason of lapse of time. 

(c) (1) Except as otherwise provided 
under this section, the priority of the 
lien shall be determined in the same 
manner as under section 6323 of the 
Internal Revenue Code of 1954. 

(2) In the case of a bankruptcy or in- 
solvency proceeding, the lien imposed 
under this section shall be treated in 
the same manner as a lien for taxes 
due and owing to the United States for 
purposes of the Bankruptcy Act or 
section 3466 of the Revised Statutes 
(31 U.S.C. 191). 

(3) For purposes of applying section 
6323(a) of the Internal Revenue Code 
of 1954 to determine the priority be- 
tween the lien imposed under this sec- 
tion and the Federal tax lien, each lien 
shall be treated as a judgment lien 
arising as of the time notice of such 
lien is filed. 

(4) For purposes of the section, 
notice of the lien imposed hereunder 
shall be filed in the same manner as 
under section 6323<f) (disregarding 
paragraph (4) thereof) and (g) of the 
Internal Revenue Code of 1954. 

(5) In any case where there has been 
a refusal or neglect to pay the liability 
imposed under this section, the Secre- 
tary of Labor may bring a civil-action 
in a district court of the United States 
to enforce the lien of the United 
States under this section with respect 
to such liability or to subject any 
property, of whatever nature, of the 
operator, or in which it has any right, 
title, or interest, to the payment of 
such liability. 

(b) The liability imposed by this 
paragraph may be collected at a pro- 
ceeding in court if the proceeding is 
commenced within 6 years after the 
date upon which the liability was fi- 
nally determined, or prior to the expi- 
ration of any period for collection 
agreed upon in writing by the operator 
and the United States before the expi- 
ration of such 6-year period. This 
period of limitation shall be suspended 
for any period during which the assets 
of the operator are in the custody or 
control of any court of the United 
States, or of any State, or the District 
of Columbia, and for 6 months there- 
after, and for any period during which 
the operator is outside the United 
States if such period of absence is for 
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a continuous period of at least 6 
months. 


Comments received: None. 


§ 725.604 Enforcement of final awards. 


Notwithstanding the provisions of 
§ 725.603, if an operator or other em- 
ployer or its officers or agents fails to 
comply with an order awarding bene- 
fits that has become final, any benefi- 
ciary of such award or the deputy 
commissioner may apply for the en- 
forcement of the order to the Federal 
district court for the judicial district 
in which the injury occurred (or to the 
U.S. District Court for the District of 
Columbia if the injury occurred in the 

istrict). If the court determines that 
the order was made and served in ac- 
cordance with law, and that such oper- 
ator or other employer or its officers 
or agents have failed to comply there- 
with, the court shall enforce cbedience 
to the order by writ of injunction or 
by other proper process, mandatory or 
otherwise, to enjoin upon such opera- 
tor or other employer and its officers 
or agents compliance with the order. 


Comments received: None. 


§ 725.605 Defaults. 


, (a) Except as is otherwise provided 
in this part, no suspension, termina- 
tion or other failure to pay benefits 
awarded to a claimant is permitted. If 
an employer found liable for the pay- 
ment of such benefits fails to make 
such payments within 30 days after 
any date on which such benefits are 
due and payable, the person to whom 
such benefits are payable may, within 
one year after such default, make ap- 
plication to the deputy commissioner 


for a supplementary order declaring 


the amount of the default. 

(b) If after investigation, notice and 
hearing as provided in subparts D and 
E of this part, a default is found, the 
deputy commissioner or the adminis- 
trative law judge, if a hearing is re- 
quested, shall issue a supplementary 
order declaring the amount of the de- 
fault, if any. In cases where a lump- 
sum award has been made, if the pay- 
ment in default is an installment, the 
deputy commissioner or administrative 
law judge, may, in his or her discre- 
tion, declare the whole of the award as 
the amount in default. The applicant 
may file a certified copy of such sup- 
plementary order with the clerk of the 
Federal district court for the judicial 
district in which the operator has its 
principal place of business or main- 
tains an office or for the judicial dis- 
trict in which the injury occurred. In 
case such principal place of business 
or office is in the District of Columbia, 
a copy of such supplementary order 
may be filed with the clerk of the U.S. 
District Court for the District of Co- 
lumbia. Such supplementary order 


shall be final and the court shall, upon 
the filing of the copy, enter judgment 
for the amount declared in default by 
the supplementary order if such sup- 
plementary order is in accordance 
with law. Review of the judgment may 
be had as in civil suits for damages at 
common law. Final proceedings to ex- 
ecute the judgment may be had by 
writ of execution in the form used by 
the court in suits at common law in ac- 
tions of assumpsit. No fee shall be re- 
quired for filing the supplementary 
order nor for entry of judgment there- 
on, and the applicant shall not be 
liable for costs in a proceeding for 
review of the judgment unless the 
court shall otherwise direct. The court 
shall modify such judgment to con- 
form to any later benefits order upon 
presentation of a certified copy there- 
of to the court. 

(c) In cases where judgment cannot 
be satisfied by reason of the employ- 
er’s insolvency or other circumstances 
precluding payment, the deputy com- 
missioner shall make payment from 
the fund, and in addition, provide any 
necessary medical, surgical, and other 
treatment required by subpart I of 
this part. A defaulting employer shall 
be liable to the Fund for payment of 
the amounts paid by the fund under 
this section; and for the purpose of en- 
forcing this liability, the fund shall be 
subrogated to all the rights of the 
person receiving such payments or 
benefits. 


Comments received: None. 


§ 725.606 Security for the payment of 
benefits. 


Whenever an adjudication officer 
deems it advisable, he or she may re- 
quire any operator or other employer 
to make a deposit with the Treasurer 
of the United States to secure the 
prompt and convenient payment of 
benefits to eligible claimants. Pay- 
ments may be made from such deposit, 
or such deposit may be returned to an 
operator or other employer, only upon 
the order of such adjudication officer. 
The adjudication officer shall require 
the deposit of security pursuant to 
this section in any case where an oper- 
ator or other liable employer is unin- 
sured or has failed to secure the pay- 
ment of benefits. 


Comments received: None. 


§ 725.607 Payments in addition to com- 
pensation. 


(a) If any benefits payable under the 
terms of (1) an award by a deputy 
commissioner (§ 725.419(d)), (2) a deci- 
sion and order filed and served by an 
administrative law judge (§ 725.478), or 
(3) a decision filed by the Board or a 
U.S. court of appeals, are not paid by 
an operator or other employer ordered 
to make such payments within 10 days 
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after such payments become due, 


there shall be added to such unpaid 
benefits an amount equal to 20 per- 
cent thereof, which shall be paid to 
the claimant at the same time as, but 
in addition to, such benefits, unless 
review of the order making such award 
is sought as provided in section 21 of 
the LHWCA and an order staying pay- 
ments has been issued. 

(b) If, on account of an operator’s or 
other employer’s failure to pay bene- 
fits as provided in paragraph (a) of 
this section, benefit payments are 
made by the fund, the eligible claim- 
ant shall nevertheless be entitled to 
receive such additional compensation 
to which he or she may be eligible 
under paragraph (a) of this section, 
with respect to all amounts paid by 
the fund on behalf of such operator or 
other employer. 

(c) The fund shall not be liable for 
payments in addition to compensation 
under any circumstances. 


Comments received: (a) Some comments 
request clarification of the relationship be- 
tween interest payments and the 20 percent 
penalty. (b) One comment suggests that the 
Fund should not be exempt from the 20 per- 
cent penalty. 

Discussion and changes: (a) The 20 per- 
cent penalty is required in appropriate cases 
where the employer does not begin the pay- 
ment of benefits after the issuance of an 
award by the deputy commissioner, or after 
being ordered to pay benefits by an adminis- 
trative law judge, the Board, or a court. The 
penalty is intended to encourage the 
prompt payment of benefits by operators 
whether or not additional proceedings are 
pursued. Because by the terms of section 
14(f) of the Longshoremen’s Act, as incorpo- 
rated, the 20 percent penalty is added to 
compensation benefits due and owing, those 
additional benefits should be considered in 
computing the amount of interest due. A 
change is made in § 725.608 to clarify this 
result. 

(b) Section 424 of the act, which sets out 
the obligations of the fund, explicitly 
exempts the fund from payment of penal- 
ties, and such obligation cannot be assumed 
by these rules. 


§ 725.608 Interest. 


(a) If an operator or other employer 
fails or refuses to pay any or all bene- 
fits due under the terms of an initial 
determination by a deputy commis- 
sioner (§ 725.420), a decision and order 
filed and served by an administrative 
law judge (§ 725.478) or a decision filed 
by the Board or a United States court 
of appeals, including any penalty 
awarded in addition to benefits in ac- 
cordance with § 725.607, such operator 
shall be liable for 6 percent simple 
annual interest on all past due bene- 
fits computed from the date on which 
such benefits were due and payable, in 
addition to such operator’s or other 
employer’s liability as is otherwise pro- 
vided in this part. Except as provided 
in paragraph (b) of this section, inter- 
est payments owed under this para- 
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graph shall be made directly to the 
beneficiary. 

(b) If an operator or other employer 
fails or refuses to pay any or all bene- 
fits due pursuant to an award of bene- 
fits or an initial determination of eligi- 
bility made by the deputy commission- 
er, and the Fund undertakes such pay- 
ments, such operator or other employ- 
er shall be liable to the fund in an 
amount equal to six percent simple 
annual interest on all payments made 
by the Fund for which such operator 
is determined liable, computed from 
the first date on which such benefits 
are paid by the fund, in addition to 
such operator’s liability to the fund, as 
is otherwise provided in this part. In- 
terest payments owed pursuant to this 
paragraph shall be paid directly to the 
fund. 

(c) The fund shall not be liable for 
the payment of interest under any cir- 
cumstances. 


Comments received: (a) Some comments 
request clarification of the relationship be- 
tween interest payments and the 20 percent 
penalty described in § 725.607. (b) A few 
comments argue that the Fund should be 
liable for the payment of interest. 

Discussion and changes: (a) See para- 
graph (a) of 

Discussion and changes following 
§ 725.607. A change is made to reflect that 
discussion. 

(b) It has long been the law that an award 
of interest against an instrumentality of the 
United States, such as the fund, is not al- 
lowed unless specifically authorized by stat- 
ute. There being no such authorization in 
the Act, despite other specific language 
which indicates when interest is owed to the 
fund (section 424(a)(6), (b)(2)), no payment 
of interest can be made by the Fund. See 
also paragraph (a) of the Discussion and 
changes following § 725.607, which contains 
other discussions pertinent to this matter. 
Conforming language changes are made in 
accordance with such discussion. 


§ 725.620 Failure to secure benefits; other 
penalties. 


(a) If an operator fails to discharge 
its insurance obligations under the 
Act, the provisions of § 725.495 shall 
apply. 

(b) Any employer who knowingly 
transfers, sells, encumbers, assigns, or 
in any manner disposes of, conceals, 
secrets, or destroys any property be- 
longing to such employer, after one of 
its employees has been injured within 
the purview of the Act, and with 
intent to avoid the payment of bene- 
fits under the Act to such miner or his 
or her dependents, shall be guilty of a 
misdemeanor and, upon conviction 
thereof, shall be punished by a fine of 
not more than $1,000, or by imprison- 
ment for not more than one year, or 
by both. In any case where such em- 
ployer is a corporation, the president, 
secretary, and treasurer thereof shall 
be also severally liable for such penal- 
ty or imprisonment as well as jointly 
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amg with such corporation for such 
ine. 

(c) No agreement by a miner to pay 
any portion of a premium paid to a 
carrier by such miner’s employer or to 
contribute to a benefit fund or depart- 
ment maintained by such employer for 
the purpose of providing benefits or 
medical services and supplies as re- 
quired by this part shall be valid; and 
any employer who makes a deduction 
for such purpose from the pay of a 
miner entitled to benefits under the 
Act shall be guilty of a misdemeanor 
and upon conviction thereof shall be 
punished by a fine of not more than 
$1,000. 

(d) No agreement by a miner to 
waive his or her right to benefits 
under the Act and the provisions of 
this part shall be valid. 

(e) This section shall not affect any 
other liability of the employer under 
this part. 


Comments received: None. 


§ 725.621 Reports. 


(a) Upon making the first payment 
of benefits and upon suspension, re- 
duction, or increase of payments, the 
operator or other employer responsi- 
ble for making payments shall imme- 
diately notify the deputy commission- 
er of the action taken, in accordance 
with a form prescribed by the Office. 

(b) Within 16 days after final pay- 
ment of benefits has been made by an 
employer, such employer shall so 
notify the deputy commissioner, in ac- 
cordance with a form prescribed by 
the Office, stating that such final pay- 
ment, has been made, the total 
amount of benefits paid, the name of 
the beneficiary, and such other infor- 
mation as the Office deems pertinent. 

(c) The Director may from time to 
time prescribe such additional reports 
to be made by operators, other em- 
ployers, or carriers as the Director 
may consider necessary for the effi- 
cient administration of the Act. 

(d) Any employer who fails or re- 
fuses to file any report required of 
such employer under this section shall 
be subject to a civil penalty not to 
exceed $500 for each failure or refusal, 
which penalty shall be determined in 
accordance with the procedures set 
forth in § 725.495, as appropriate. 

(e) No request for information or re- 
sponse to such request shall be consid- 
ered a report for purposes of this sec- 
tion or the Act, unless it is so designat- 
ed by the Director or by this section. 


Comments received: None. 


Subpart |—Medical Benefits and 
Vocational Rehabilitation 


§ 725.701 Availability of medical benefits. 


(a) A miner who is determined to be 
eligible for benefits under this part or 
part 727 of this subchapter is entitled 
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to medical benefits as set forth in this 
subpart as of the date of his or her 
claim, but in no event before Jaunuary 
i, 1974. No medical benefits shall be 
provided to the survivor or dependent 
of a miner under this part. 

(b) A responsible operator, other em- 
ployer, or where there is neither, the 
Fund, shall furnish a miner entitled to 
benefits under this part with such 
medical, surgical, and other attend- 
ance and treatment, nursing and hos- 
pital services, medicine and apparatus, 
and any other medical service or 
supply, for such periods as the nature 
of the miner’s pneumoconiosis and an- 
cillary pulmonary conditions and dis- 
ability require. 

(c) The medical benefits referred to 
in paragraphs (a) and (b) of this sec- 
tion shall include palliative measures 
useful only to prevent pain or discom- 
fort associated with the miner’s pneu- 
moconiosis or attendant disability. 

(d) The costs recoverable under this 
subpart shall include the reasonable 
cost of travel necessary for medical 
treatment (to be determined in accord- 
ance with prevailing United States 
government mileage rates) and the 
reasonable documented cost to the 
miner or medical provider incurred in 
communicating with the employer, 
carrier, or deputy commissioner on 
matters connected with medical bene- 
fits. 


Comments received: (a) A few comments 
urge that the rate of reimbursement for 
travel by automobile should be specified. (b) 
One comment recommends that fees should 
be awarded if a miner needs to retain repre- 
sentation in pursuit of medical benefits. (c) 
A few comments note that the proposed 
rules do not contain provisions implement- 
ing Section 11 of the Reform Act relating to 
the availability of medical benefits for Part 
B beneficiaries. Some of these comments 
urge that Part B beneficiaries should be 
automatically awarded medical benefits or 
presumed entitled thereto. 

Discussion and changes: (a) The Depart- 
ment agrees that the rate of reimbursement 
for travel by private automobile should be 
specified, and this is done. 

(b) A representative’s fee may be awarded 
for services rendered in connection with a 
dispute over a miner’s entitlement to a 
medical treatment benefit. If the represent- 
ative is an attorney and the conditions set 
forth in section 28 of the Longshoremen’s 
Act are present, the fee may be assessed 
against a coal mine operator. No change is 
necessary to clarify this result. 

(c) The Department agrees that the pro- 
posed rules do not adequately treat claims 
for medical benefits filed under section 11 
of the Reform Act. A new §725.701A is 
added to correct this deficiency. 

In connection with this new section some 
explanation is appropriate: 

1. A Part B beneficiary who files for sec- 
tion 11 benefits does not jeopardize the 
prior part B award, regardless of the out- 
come of the section 11 claim, unless fraud or 
concealment in the earlier claim is revealed. 
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2. The interim presumption contained in 
20 CFR § 727.203 is applicable to all section 
11 claims. 

3. All filing and adjudication rules and 
proceedings prescribed in this part are ap- 
plicable to section 11 claims. 

4. A difficult question arises in connection 
with the retroactive application of section 
11. 

Unlike the provisions relating to the 
review of pending and denied part B and 
part C claims, Congress did not specifically 
make section 11 benefits retroactive. It 
could have done so, or it could have auto- 
matically extended benefits under the part 
B program to include medical benefits in all 
previously approved claims, and authorized 
payments from general revenues. In such a 
case there would ordinarily be a presump- 
tion in law that the section was prospective 
only. However, section 7(a) of the Long- 
shoremen’s Act (which is incorporated by 
the . ct) provides that in an approved claim 
medical benefits are to be paid “for such 
period as the nature of the injury * * * may 
require.” No benefits of any kind are pay- 
able under part C (all section 11 claims are 
part C claims) for any period prior to Janu- 
ary 1, 1974. These conflicts in the law 
cannot easily be resolved in keeping with 
the spirit and intent of the Act. Medical 
benefits, unlike monthly dollar benefits, are 
not provided to assist a beneficiary in meet- 
ing ordinary expenses of life by replacing 
wages lost as a result of black lung disease. 
They are provided in recognition of the 
principle that an injured worker is likely to 
require medical attention as the result of 
the injury and that payment for the cost of 
this medical attention is properly a part of 
whatever compensation is provided on ac- 
count of the injury. 

The approved part B miner/beneficiary 
was found to be totally disabled due to 
pneumoconiosis as of some date between 
December 31, 1969, and June 30, 1973, al- 
though this individual may well have been 
totally disabled due to the disease for some 
period of time before December 31, 1969. If 
medical treatment is sought or required on 
any occasion either before or during the 
term of a part B award, it is almost certain 
that the cost of that treatment has already 
been paid, either by some governmental 
source, private or group insurance, or out of 
pocket by the miner. Moreover, if there is a 
dispute over a claimant’s entitlement to re- 
imbursement for, a medical service already 
rendered, it would be very difficult to re- 
solve. 

If the cost was borne out of pocket by the 
miner, the language and intent of the Act 
should be construed to allow a reimburse- 
ment of the miner on the basis of an ap- 
proved section 11 claim, if the liability for 
the cost in question accrued on or after Jan- 
uary 1, 1974. If the cost was borne by a 
public or private source, some part of the 
benefits provided may be attributable to 
premiums, taxes, or deductions paid by the 
miner and some other part is probably at- 
tributable to government or employer subsi- 
dies. In some instances, the public or private 
insurance liability would not have provided 
first dollar payments if the miner was the 
beneficiary of a workers’ compensation 
award which required the payment of the 
medical treatment costs. If the Department 
were to adopt the view that section 11 pro- 
vides full retroactive benefits for all medical 
treatment costs incurred on account of 
pneumoconiosis back to January 1, 1974 


(that cut-off date for the retroactive pay- 
ment of part C benefits is absolute) a 
number of serious difficulties would be pres- 
ent. The accounting, paperwork and diver- 
sion of limited resources which such an un- 
dertaking would require would be prohibi- 
tive. Approximately 200,000 miners’ claims 
were approved under part B. In many in- 
stances, all this effort would be of no bene- 
fit to the miner, since the money paid would 
have to be reimbursed to the original source 
which paid the cost when it was incurred. 
The Department does not believe that Con- 
gress intended the Department to devote 
the considerable resources necessary to 
effect such a result which would be of no 
benefit to the individual miner and which 
would be significantly detrimental to the 
Department’s efforts to promptly process 
and determine other claims. Moreover the 
cost of such an effort was not considered in 
the evolution of the coal tax. 

If the Department adopted the view that 
reimbursement should be provided to the 
extent that the miner contributed to a 
public or private health insurance fund, the 
accounting and paperwork job to be done 
would be even more difficult, if not impossi- 
bie. Once again, if any part of the miner’s 
payments were made before January 1, 
1974, this would not be reimbursable. It is 
unlikely that a miner who was totally dis- 
abled before July 1, 1973 (the relevant date 
in a part B approval), would have been 
making payments to a health insurance 
fund after January 1, 1974. These payments 
in the case of a salaried employee are 
almost always deducted or paid directly 
from wages earned. There would, therefore, 
be little or no benefit gained by the adop- 
tion of the more limited approach. 

Accordingly, the Department has deter- 
mined that section 11 benefits should be 
paid on a prospective basis from the date of 
filing with the exception that a miner may 
be reimbursed for out-of-pocket medical 
treatment expenses incurred after January 
1, 1974, if documented proof of any such ex- 
pense is provided. 


§725.701A Claims for medical benefits 
only under section 11 of the Reform 
Act. 


(a) Section 11 of the Reform Act dir- 
ects the Secretary of Health, Educa- 
tion, and Welfare to notify each miner 
receiving benefits under part B oi title 
IV of the Act that he or she may file a 
claim for medical treatment benefits 
described in this subpart. Section 11 
and §725.308(b) provide that a claim 
for medical treatment benefits shall be 
filed within 6 months from the date 
notice was mailed, unless the period is 
enlarged for good cause shown. This 
section sets forth the rules governing 
the processing, adjudication, and pay- 
ment of claims filed under section 11. 

(b)(1) A claim filed pursuant to the 
notice described in paragraph (a) of 
this section shail be considered a claim 
for medical benefits only, and shall be 
filed, processed, and adjudicated in ac- 
cordance with the provisions of this 
part, except as provided in this sec- 
tion. While a claim for medical bene- 
fits must be treated as any other claim 
filed under part C of title IV of the 
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Act, the Department shall accept the 
Social Security Administration’s. find- 
ing of entitlement as its initial deter- 
mination. 

(2) In the case of a part B benefici- 
ary whose coal mine employment ter- 
minated before January 1, 1970, the 
Secretary shall make an immediate 
award of medical benefits. Where the 
part B beneficiary’s coal mine employ- 
ment terminated on or after January 
1, 1970, the Secretary shall immediate- 
ly authorize the payment of medical 
benefits and thereafter inform the re- 
sponsible operator, if any, of the oper- 
ator’s right to contest the claimant’s 
entitlement for medical benefits. 

(c) A miner on whose behalf a claim 
is filed under this section (see 
§ 725.301) must have been alive on 
March 1, 1978, in order for the claim 
to be considered. 

(d) The criteria contained in subpart 
C of part 727 of this subchapter are 
applicable to claims for medical bene- 
fits filed under this section. 

(e) No determination made with re- 
spect to a claim filed under this sec- 
tion shall affect any determination 
previously made by the Social Security 
Administration. The Social Security 
Administration may, however, reopen 
a@ previously approved claim if the con- 
ditions set forth in § 410.672(c) of this 
chapter are present. These conditions 
are generally limited to fraud or con- 
cealment. 

(f) If medical benefits are awarded 
under this section, such benefits shall 
be payable by a responsible coal mine 
operator (see §§ 725.491-725.493), if the 
miner’s last employment occurred on 
or after January 1, 1970, and in all 
other cases by the fund. An operator 
which may be required to provide 
medical treatment benefits to a miner 
under this section shall have the right 
to participate in the adjudication of 
the claim as is otherwise provided in 
this part. 

(g) Any miner whose coal mine em- 
ployment terminated after January 1, 
1970, may be required to submit to a 
medical examination requested by an 
identified operator. The unreasonable 
refusal to submit to such an examina- 
tion shall have the same consequences 
as are provided under § 725.408. 

(h) If a miner is determined eligible 
for medical benefits in accordance 
with this section, such benefits shall 
be provided from the date of filing, 
except that such benefits may also in- 
clude payments for any unreimbursed 
medical treatment costs incurred per- 
sonally by such miner during the 
period from January 1, 1974, to the 
date of filing which are attributable to 
medical care required as a result of 
the miner’s total disability due to 
pneumoconiosis. No reimbursement 
for health insuxance premiums, taxes 
attributable to any public health in- 
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surance coverage, or other deduction 
or payments made for the purpose of 
securing third party liability for medi- 
cal care costs is authorized by this sec- 
tion. If a miner seeks reimbursement 
for medical care costs personally in- 
curred before the filing of a claim 
under this section, the deputy commis- 
sioner shall require documented proof 
of the nature of the medical service 
provided, the identity of the medical 
provider, the cost of the service, and 
the fact that the cost was paid by the 
miner, before reimbursement before 
such cost may be awarded. 


Comments received: This is a new section 
adopted in response to comments received 
concerning § 725.701. 


§ 725.702 Physician defined. 


The term “physician” includes only 
doctors of medicine (MD) and osteo- 
pathic practitioners within the scope 
of their practices as defined by State 
law. No treatment or medical services 
performed by any other practitioner 
of the healing arts is authorized by 
this part, unless such treatment or 
service is authorized and supervised 
both by a physician as defined in this 
section and the deputy commissioner. 


Comments received: None. 


§ 725.703 Notification of right to medical 
benefits; authorization of treatment. 


(a) Upon notification to a miner of 
such miner’s entitlement to benefits, 
the Office shall provide the miner 
with a list of authorized treating phy- 
sicians and medical facilities in the 
area of the miner’s residence. The 
miner may select a physician from this 
list or may select another physician 
with approval of the Office. Where 
emergency services are necessary and 
appropriate, authorization by the 
Office shall not be required. 

(b) The Office may, on its own ini- 
tiative, or at the request of a responsi- 
ble operator, order a change of physi- 
cians or facilities, but only where it 
has been determined that the change 
is desirable or necessary in the best in- 
terest of the miner. The miner may 
change physicians or facilities subject 
to the approval of the Office. 

(c) If adequate treatment cannot be 
obtained in the area of the claimant’s 
residence, the Office may authorize 
the use of physicians or medical facili- 
ties outside such area as well as reim- 
bursement for travel expenses and 
overnight accommodations. 


Comments received: One comment recom- 
mends that this section specify that pay- 
ment will be made for travel and overnight 
accommodations. 

Discussion and changes: The Department 
agrees, if adequate medical care is not avail- 
able in the area of the miner’s residence. 
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§ 725.704 Arrangements for medical care. 


(a) Operator liability. If an operator 
has been determined liable for the 
payment of benefits to a miner, the 
Office shall notify such operator or in- 
surer of the names, addresses, and 
telephone numbers of the authorized 
providers of medical benefits chosen 
by an entitled miner, and shall require 
the operator or insurer to: 

(1) Notify the miner and the provid- 
ers chosen that such operator will be 
responsible for the cost of medical ser- 
vices provided to the miner on account 
of the miner’s total disability due to 
pneumoconiosis; 

(2) Designate a person or persons 
with decisionmaking authority with 
whom the Office, the miner and au- 
thorized providers may communicate 
on matters involving medical benefits 
provided under this subpart and notify 
the Office, miner and providers of 
such designation; 

(3) Make arrangements for the 
direct reimbursement of providers for 
their services. 

(b) Fund liability. If there is no op- 
erator found liable for the payment of 
benefits, the Office shall make neces- 
sary arrangements to provide medical 
care to the miner, notify the miner 
and medical care facility selected of 
the liability of the fund, designate a 
person or persons with whom the 
miner or provider may communicate 
on matters relating to medical care, 
and make arrangements for the direct 
reimbursement of the medical provid- 
er. 


Comments received: One comment urges 
that a similar section be developed in those 
cases where medical treatment is paid by 
the fund. 

Discussion and changes: This section has 
been revised in accordance with the com- 
ment received. 


§ 725.705 Authorization to provide medi- 
cal services. 


(a) Except as provided in paragraph 
(b) of this section, medical services 
from an authorized provider which are 
payable under § 725.701 shall not re- 
quire prior approval of the Office or 
the responsible operator. 

(b) Except where emergency treat- 
ment is required, prior approval of the 
Office or the responsible operator 
shall be obtained before any hospital- 
ization or surgery, or before ordering 
an apparatus for treatment where the 
purchase price exceeds $100. A request 
for approval of non-emergency hospi- 
talization or surgery shall be acted 
upon expeditiously, and approval or 
disapproval will be given by telephone 
if a written response cannot be given 
within 7 days following the request. 
No employee of the Department of 
Labor, other than a deputy commis- 
sioner or the Chief, Branch of Medical 
Analysis and Services, DCMWC, is au- 
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thorized to approve a request for hos- 
pitalization or surgery by telephone. 

(c) Payment for medical services, 
treatment, or an apparatus shall be 
made at no more than the rate prevail- 
ing in the community in which the 
providing physician, medical facility or 
supplier is located. 


Comments received: A number of com- 
ments object to the requirement of prior ap- 
proval in the case of nonemergency hospi- 
talization or surgery or ordering an appara- 
tus for treatment costing in excess of $100, 
and some suggest in the alternative that an 
expedited approval procedures be instituted. 

Discussion and changes: Prior approval 
for nonemergency services is an essential 
part of the Department’s responsibility to 
administer the program. It is agreed, howev- 
er, that an expedited procedure is appropri- 
ate and such a procedure is added to this 
section. The procedure shall not be applica- 
ble to request for permission to purchase an 
apparatus which costs more than $100. Past 
abuses, considerable doubt concerning the 
usefulness of certain expensive equipment, 
and in some instances a potential hazard to 
the claimant’s health, require closer review 
of a request to purchase an apparatus cost- 
ing more than $100. 


§ 725.706 Reports of physicians and su- 
pervison of medical care. 


(a) Within 30 days following the 
first medical or surgical treatment 
provided under § 725.701, the treating 
physician or facility shall furnish to 
the Office and the responsible opera- 
tor, if any, a report of such treatment. 

(b) In order to permit continuing su- 
pervision of the medical care provided 
to the miner with respect to the neces- 
sity, character and sufficiency of any 
medical care furnished or to be fur- 
nished, the treating physician, facility, 
employer or carrier shall provide such 
reports in addition to those required 
by paragraph (a) of this section as the 
Office may from time to time require. 
Within the discretion of the deputy 
commissioner, payment may be re- 
fused to any medical provider who 
fails to submit any report required by 
this section. 


Commenis received: A few comments 
object to any provision requiring a treating 
physician to submit reports of treatment. 

Discussion and changes: Supervision of 
medical care provided for a miner by the 
Act is an important part of the Depart- 
ment’s responsibility to properly administer 
the Act. These reports are necessary to 
ensure that medical treatment benefits are 
provided in accordance with law. Moreover, 
the Department does not agree that these 
reporting requirements will significantly 
discourage qualified physicians from treat- 
ing disabled miners or that filing the re- 
quired reports will be particularly burden- 
some. 


§ 725.707 Disputes 
benefits. 


(a) Whenever a dispute develops 
concerning medical services under this 
part, the deputy commissioner shall 


concerning medical 
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attempt to informally resolve such dis- 
pute. In this regard the deputy com- 
missioner may, on his or her own ini- 
tiative or at the request of the respon- 
sible operator order the claimant to 
submit to an examination by a physi- 
cian selected by the deputy commis- 
sioner. 

(b) If no informal resolution is ac- 
complished, the deputy commissioner 
shall refer the case to the Office of 
Administrative Law Judges for hear- 
ing in accordance with this part. Any 
such hearing shall be scheduled at the 
earliest possible time and shall take 
precedence over all other requests for 
hearing except for prior requests for 
hearing arising under this section and 
as provided by § 727.405 of this sub- 
chapter. During the pendency of such 
adjudication, the Director may order 
the payment of medical benefits prior 
to final adjudication under the same 
conditions applicable to benefits 
awarded under § 725.522. 

(c) In the development or adjudica- 
tion of a dispute over medical benefits, 
the adjudication officer is authorized 
to take whatever action may be neces- 
sary to protect the health of a totally 
disabled miner. 

(d) Any interested medical provider 
may, if appropriate, be made a party 
to a dispute over medical benefits. 


Comments received: None. 


§ 725.710 Objective of vocational rehabili- 
tation 


The objective of vocational rehabili- 
tation is the return of a miner who is 
totally disabled for work in or around 
a coal mine and who is unable to uti- 
lize those skills which were employed 
in the miner’s coal mine employment 
to gainful employment commensurate 
with such miner’s physical impair- 
ment. This objective may be achieved 
through a program of re-evaluation 
and redirection of the miner’s abilities, 
or retraining in another occupation, 
and selective job placement assistance. 


Comments received: None. 


§ 725.711 Requests for referral to voca- 
tional rehabilitation assistance. 


Each miner who has been deter- 
mined entitled to receive benefits 
under part C of title IV of the Act 
shall be informed by the OWCP of the 
availability and advisability of voca- 
tional rehabilitation services. If such 
miner chooses to avail himself or her- 
self of vocational rehabilitation, his or 
her request shall be processed and re- 
ferred by OWCP vocational rehabilita- 
tion advisors pursuant to the provi- 
sions of §§702.501-702.508 of this 
chapter as is appropriate. 


Signed this 11th day of August at 
Washington, D.C. 


Ray MARSHALL, 
Secretary of Labor. 
{FR Doc. 78-23004 Filed 8-17-78; 8:45 am] 


[4510-27] 


PART 727—REVIEW OF PENDING 
AND DENIED CLAIMS UNDER THE 
BLACK LUNG BENEFITS REFORM 
ACT OF 1977 


AGENCY: Employment Standards Ad- 
ministration, Department of Labor. 


ACTION: Final rulemaking. 


SUMMARY: On April 25, 1978, the 
Department of Labor published a 
notice of proposed rulemaking in the 
FEDERAL REGISTER (43 FR 17765-17773) 
which contained detailed procedures 
to be applied in the prompt processing 
and adjudication of all previously 
denied and pending claims for which 
review by the Department of Labor is 
required. The notice also set forth the 
criteria and standards to be applied to 
review claims for the purpose of deter- 
mining total disability or death due to 
black lung disease. This new part 727 
establishes procedures for the process- 
ing of pending and denied claims 
under part C of title IV of the Federal 
Mine Safety and Health Act of 1977, 
as amended by the Black Lung Bene- 
fits Reform Act of 1977 and the Black 
Lung Benefits Revenue Act of 1977. 


EFFECTIVE DATE: August 18, 1978. 


FOR FURTHER INFORMATION 
CONTACT: 


Robert B. Dorsey, Chief, Branch of 
Claims Determination, Division of 
Coal Mine Workers’ Compensation, 
Office of Workers’ Compensation 
Programs, Employment Standards 
Administration, U.S. Department of 
Labor, Room C-3526, NDOL Build- 
ing, 200 Constitution Avenue NW., 
Washington, D.C. 20210, telephone 
202-523-6727. 


SUPPLEMENTARY INFORMATION: 
On March 1, 1978, title IV of the Fed- 
eral Mine Safety and Health Act of 
1977, formerly the Federal Coal Mine 
Health and Safety Act of 1969, which 
provides benefits to coal miners who 
are totally disabled by black lung dis- 
ease and to the survivors of coal 
miners who died due to or while total- 
ly disabled by that disease, was signifi- 
cantly amended by the enactment of 
the Black Lung Benefits Reform Act 
of 1977 and the Black Lung Benefits 
Revenue Act of 1977. Among other 
things, the new Acts require a review 
of claims which were previously 
denied or are still pending, by either 
the Department of Health, Education, 
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and Welfare or the Department of 
Labor. 

The new act also requires that less 
stringent standards are to be applied 
in the review of pending and denied 
claims, as well as in the consideration 
of new claims. It is expected that the 
application of these new standards will 
allow a greater number of victims of 
black lung disease to obtain benefits 
under the law. 

Many comments were received on 
the proposed part 727 from black lung 
claimants, groups which assist claim- 
ants in obtaining benefits, claimant 
representatives, Members of Congress, 
attorneys, coal mine operators and 
their representatives, and coal mine 
construction companies and their rep- 
resentatives. The vast majority of 
comments received were substantive, 
detailed, and very useful to the De- 
partment. 

The Department has responded to 
all relevant and substantive comments 
and has made changes in the rules 
where necessary. Following each final 
rule set forth, the Department has re- 
sponded, in discussion form, to the 
comments received and changes made 
in the rules. These discussions are en- 
titled “Comments Received” and “‘Dis- 
cussion and Changes.” Our purpose is 
to respond to all relevant and substan- 
tive comments and to specify those 
changes made in the rules. Wherever 
possible, comments which are essen- 
tially similar are considered together. 

The discussion following each rule 
contained in this document shall not 
be considered a part of the rule and 
will not be published in the Code of 
Federal Regulations. 

A few of the revisions made reflect 
technical, clarifying and correcting 
changes felt to be necessary by De- 
partment of Labor personnel. 

Since these rules implement the 
recent amendments to title IV of the 
act and because of the need to immedi- 
ately commence the processing and 
adjudication of claims for benefits, I 
find that good cause exists for making 
these rules effective immediately. 

Accordingly, 20 CFR Part 727 is 
adopted as follows: 


Subpart A—General 


Sec. 
727.1 Statutory provisions, purpose of this 


part. : 
727.2 Applicability and content of this 


part. 

727.3 Definitions, use of terms. 

927.4 Applicability of other parts in this 
subchapter. 


Subpart B—Initial Review of Pending and 
Denied Claims 


727.101 Who is entitled to review. 

727.102 “‘Pending” and “denied” claim de- 
fined. 

727.103 Duplicate claims. 
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Sec. 

727.104 Review by the Social Security Ad- 
ministration. 

727.105 Action by the Office, Social Securi- 
ty approval. 

727.106 Action by the Office, insufficient 
evidence for Social Security approval. 
727.107 Action by the Office, Social Securi- 

ty referral without prior review. 
727.108 Action by the Office, Department 
of Labor pending or denied claim. 
727.109 Hearings and appeals, parties. 


Subpart C—Criteria for Determining Eligibility 
for Benefits 


727.200 Basis for criteria. 

727.201 Persons entitled to benefits, de- 
pendents. 

727.202 Definition of pneumoconiosis. 

727.203 Interim presumption. 

727.204 Presumption of entitlement appli- 
cable to certain death claims. 

727.205 Effect of current coal mine em- 
ployment or coal mine employment at 
the time of death. 

727.206 Quality standards applicable to evi- 
dence. 


Subpart D-——Payment of Benefits/Liability 
727.300 Conditions and duration of eligibil- 


ity. 

727.301 Amounts payable, other payment 
provisions. 

727.302 Date from which benefits are pay- 
able after review and approval. 

727.303 Claims filed under section 415 of 
the act. 

727.304 Liability for benefit payments. 


Subpart E—Special Review Provisions Relating 
to Claims Pending Before an Administrative 
Law Judge or the Benefits Review Board 


727.401 General. 

727.402 Claims pending in the Office of 
Administrative Law Judges. 

727.403 Claims pending before the Benefits 
Review Board. 

727.404 Claims pending in a U.S. Court of 
Appeals. 

727.405 Expedited review of claims. 

AvutHority: 5 U.S.C. 301; Reorganization 
Plan No. 6 of 1950, 15 FR 3174; 30 U.S.C. 901 


et seq., 902(f), 925, 932, 934, 936, 945; 33 
U.S.C. 901 et seq. 


Subpart A—General 


§ 727.1 Statutory provisions, purpose of 
this part. 


(a) Under title IV of the Federal 
Coal Mine Health and Safety Act of 
1969, as amended by the Black Lung 
Benefits Act of 1972, benefits were 
provided to coal miners and certain 


survivors of coal miners on account of° 


the miners’ total disability or death 
due to pneumoconiosis. Part B of title 
IV of the act as amended provided 
that all claims for benefits filed be- 
tween December 30, 1969, and June 30, 
1973, would be filed with, processed 
by, and paid from Federal funds by 
the Secretary of Health, Education, 
and Welfare, through the Social Secu- 
rity Administration. The survivor of a 
miner was permitted to file a claim 
with the Secretary of Health, Educa- 
tion, and Welfare under part B until 
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January 1, 1974, or within 6 months of 
the miner’s death, if death occurred 
before January 1, 1974, or in the case 
of a part B beneficiary, within 6 
months of the beneficiary’s death. 
Section 415 of part B of title IV of the 
act provides that a claim filed by a 
miner between July 1 and December 
31, 1973, would be filed with and pro- 
cessed by the Secretary of Labor and 
paid, if appropriate, by the Secretary 
of Labor from Federal funds for all pe- . 
riods of eligibility between July 1 and 
December 31, 1973. For periods of eli- 
gibility after December 31, 1973, an 
approved section 415 claim was to be 
paid by a coal mine operator found 
liable pursuant to the act or the Secre- 
tary of Labor as appropriate. A claim 
filed after December 31, 1973, was to 
be filed under an approved State work- 
ers’ compensation law or, if no such 
law was available in an appropriate 
State, the claim was to be filed with 
the Secretary of Labor under part C of 
title IV of the act. Claims were to be 
adjudicated under certain provisions 
of the Longshoremen’s and Harbor 
Workers’ Compensation Act, as 
amended, 33 U.S.C. 901 et seq., and 
paid by a coal mine operator found 
liable pursuant to the act. If no such 
operator could be identified benefits 
were to be paid by the Secretary of 
Labor from Federal funds. 

(b) The Black Lung Benefits Reve- 
nue Act of 1977 and the Black Lung 
Benefits Reform Act of 1977 signifi- 
cantly amend the provisions of title IV 
of the act to, among other thingsy es- 
tablish the black lung disability trust 
fund (the fund) for the payment of all 
claims predicated upon coal mine em- 
ployment which terminate prior to 
January 1, 1970, and for other claims 
for which no operator liability can be 
established. The fund is financed by 
individual coal mine operators. Other 
provisions of the act as amended 
modify the evidentiary requirements 
necessary to establish entitlement to 
benefits, eliminate certain restrictions 
on the filing of claims, establish penal- 
ties to be applied if a coal operator 
fails to meet its obligations under the 
act, and make technical, correcting, 
and other administrative or procedur- 
al and substantive changes. 

(c) Section 435 of the act as amend- 
ed directs the Secretary of Health, 
Education, and Welfare and the Secre- 
tary of Labor to undertake a review of 
all previously denied and pending 
claims in light of the amendments 
made by such act. The Secretary of 
Health, Education, and Welfare is di- 
rected to perform this review at the 
request of the claimant on all denied 
and pending claims filed under part B 
of title IV of the act, exclusive of 
those claims filed under section 415. 
The Secretary of Labor is directed to 
perform this review automatically on 
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all claims filed under section 415 and 
part C of title IV of the act, which 
were denied or pending as of the effec- 
tive date of the Black Lung Benefits 
Reform Act of 1977, and in addition is 
required to review certain claims origi- 
nally filed with the Secretary of 
Health, Education, and Welfare. 

(d) The new section 435 contains 
provisions setting forth the scope of 
the claims review, the procedures to be 
followed and the consequences which 
accrue depending upon the results of 
any particular review. It is the purpose 
of this part to set forth and imple- 
ment the provisions of section 435 as 
those provisions apply to the Secre- 
tary of Labor, and inform all interest- 
ed parties of the manner in which a 
right to review will be extended with 
respect to all denied and pending 
claims for black lung benefits under 
the act by the Secretary of Labor. 


Commenis received: None. 


§ 727.2 Applicability and content of this 
part. 


(a) This part is designed to apply to, 
and set forth the role of, the Secretary 
of Labor in carrying out the provisions 
of section 435 of the act. The action to 
be taken and the procedure to be fol- 
lowed by the Secretary of Health, 
Education, and Welfare and the Social 
Security Administration under section 
435 is detailed elsewhere. This part 
will, however, describe what will be 
done by the Secretary of Health, Edu- 
catjon, and Weifare and the Social Se- 
curity Administration in general terms 
and will detail the responsibilities as- 
signed to the Secretary of Labor with 
respect to a claim reviewed by the Sec- 
retary of Health, Education, and Wel- 
fare. 

(b) This subpart A describes general- 
ly the statutory framework estab- 
lished to facilitate the review of all 
pending and denied black lung claims, 
the applicability and content of this 
part and other relevant parts con- 
tained in this Title 20 of the Code of 
Federal Regulations, and sets forth 
applicable definitions and usages. 

(c) Subpart B of this part sets forth 
the procedures to be followed in the 
review of various types of claims sub- 
ject to review under this part. 

(d) Subpart C of this part contains 
the criteria to be applied in determin- 
ing a claimant’s eligibility for benefits 
under this part. Such criteria shall 
also be applicable to all claims for 
medical services filed under section 11 
of the Black Lung Benefits Reform 
Act of 1977 (see §725.308(b) of this 
subchapter), and shall also be applica- 
bie to all other claims filed under part 
725 of this subpart until such time as 
the Secretary promulgates new crite- 
ria for determining total disability or 
death due to pneumoconiosis in ac- 
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cordance with section 402(f)(1) of the 
act. 

(e) Subpart D of this part contains 
provisions relating to the liability for, 
and conditions governing, the pay- 
ment of benefits under this part. , 

(f) Subpart E of this part sets forth 
special provisions relating to the pro- 
cessing of claims subject to review 
under this part which are within the 
jurisdiction of an admininstrative law 
judge or the Benefits Review Board. 


Comments received: (1) Commentators 
support the requirement of paragraph (d) 
that the interim presumption be applied to 
claims for medical benefits filed by miners 
receiving benefits under part B of the act 
and to claims filed before the Department 
of Labor establishes new medical standards. 
(2) One person expressed the view that the 
Department should clarify what is meant by 
the term “the filing of a claim.” 

Discussion and changes: It is and has 
always been the view of the Department of 
Labor that a claim is “filed” when a com- 
pleted claim form is submitted to the appro- 
priate office, and this view we believe is re- 
flected in this part and part 725 of this sub- 
chapter (see §§ 725.301-725.305 of this sub- 
chapter). No change is, therefore, necessary. 


§ 727.3 Definitions, use of terms. 


Except as is otherwise provided by 
this part, the definitions and usages of 
terms contained in subpart A of part 
725 of this title, as amended from time 
to time, shall be applicable to this 
part. 


Comments received: None. 


§ 727.4 Applicability of other parts in this 
subchapter. 


(a) Part 725. Part 725 of this sub- 
chapter, which sets forth: (1) The pro- 
cedure for filing a claim for black lung 
benefits under part C of title IV of the 
act, (2) the procedure to be followed in 
the adjudication of claims so filed, (3) 
standards for determining whether a 
particular individual is a miner, or a 
qualified dependent or survivor of a 
miner, (4) the criteria to be applied in 
determining the liability of a coal op- 
erator or the fund for the payment of 
approved claims so filed, and (5) the 
manner in which the payment of bene- 
fits shall be made with respect to part 
C claims, shall not be applicable to the 
processing, adjudication, or payment 
of claims under this part unless appli- 
cability is specifically provided by part 
725 or this part. 

(b) Part 718. Part 718 of this sub- 
chapter, which contains the criteria 
and standards to be applied in deter- 
mining whether a miner is totally dis- 
abled due to pneumoconiosis or 
whether a miner died due to or while 
totally or partially disabled by pneu- 
moconiosis, shall not be applicable to 
the determination of claims under this 
part unless applicability is provided by 
part 718 or this part. Until such time 
as part 718 of this subchapter is re- 


vised in accordance with the 1977 
amendments to the act, the provisions 
of subpart D of part 410 of this title 
which are not inconsistent with the 
1977 amendments to the act, shall be 
applicable to the adjudication of 
claims under this part, unless other- 
wise provided by this part (see subpart 
C of this part). 

{c) Parts 715, 717, and 720. Parts 715, 
717, and 720 of this subchapter, which 
parts established the procedures for 
the filing, processing, and payment of 
claims filed under section 415 of the 
act, are repealed and pertinent provi- 
sions of those parts which retain vital- 
ity are incorporated within part 725 of 
this subchapter as amended. 

(d) Part 726. Part 726 of this sub- 
chapter, which contains provisions set- 
ting forth a coal operator’s obligations 
to insure or self-insure its liability for 
the payment of benefits to certain eli- 
gible claimants, is applicable to this 
part insofar as it bears upon the re- 
sponsibility of a coal operator to 
secure the payment of benefits to cer- 
tain claimants who may be determined 
eligible for benefits under this part. 


Comments received: None. 


Subpart B—initial Review of Pending 
and Denied Claims 


§ 727.101 Who is entitled to review. 


(a) By the Secretary of HEW. Any 
person who filed a claim for benefits 
under part B of title IV of the act, ex- 
cluding miners who filed under section 
415 of the act between July 1 and De- 
cember 31, 1973, and whose claim was 
either pending or had been denied as 
of March 1, 1978 (see § 727.102), may 
upon notification by the Secretary of 
Health, Education, and Welfare, elect 
to have the claim reviewed by the Sec- 
retary of Health, Education, and Wel- 
fare. . 

(b) By the Secretary of Labor. (1) 
Any person who elects review by the 
Social Security Administration under 
paragraph (a) of this section and 
whose claim cannot be approved after 
such review shall have the claim re- 
viewed by the Secretary of Labor. 

(2) Any person who is eligible to 
have his or her claim reviewed under 
paragraph (a) of this section may elect 
to have the claim referred directly to 
the Secretary of Labor for review. 

(3) Any person who has filed a claim 
for benefits under section 415 or part 
C of title IV of the act and whose 
claim was pending or had been denied 
(see §727.102) on or before March 1, 
1978, shall have the claim automatical- 
ly reviewed by the Secretary of Labor. 
(But see § 727.103.) 

(4) Any claimant whose claim is sub- 
ject to review by the Secretary of 
Labor under this paragraph shall have 
the right to submit additional evi- 
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dence to the Secretary of Labor in 
support of such claim. 


Comments received: One comment consid- 
ered the description of the types of claims 
which are to be reviewed by the Secretary 
of HEW to be unclear. 

Discussion and changes: The Department 
does not agree that the description of claims 
subject to HEW review is unclear. A further 
explanation of the procedures to be fol- 
lowed by the Department of HEW can be 
found in that Department’s own regula- 
tions, 20 CFR Part 410, as amended. No 
change is necessary. 


§ 727102 “Pending” and “denied” claim 
defined. 


(a) Applicability. This section de- 
fines the terms “pending” and 
“denied” claims for purposes of this 
part only, and the following defini- 
tions shall be applicable only to claims 
filed with the Secretary of Labor 
under section 415 and part C of title 
IV of the act. 

(b) Denied claim defined. For the 
purposes of this part, a claim filed 
with the Secretary of Labor shall be 
considered a denied claim if: 

(1) The claim was filed before March 
1, 1978; and 

(2) The claimant’s entitlement to 
benefits has been denied for any 
reason by a deputy commissioner in 
the Office of Workers’ Compensation 
Programs, U.S. Department of Labor, 
an administrative law judge assigned 
to determine black lung claims by the 
Secretary of Labor, the Benefits 
Review Board in the U.S. Department 
of Labor, or an appropriate U.S. court 
of appeals; and 

(3) No further proceedings before a 
deputy commissioner, administrative 
law judge, the Benefits Review Board, 
or a U.S. court of appeals are pending; 
and 

(4) The time has expired to seek fur- 
ther consideration of such denial; or 

(5) The claim has been declared 
abandoned by a deputy commissioner 
or administrative law judge (see 
§ 725.409 of this subchapter which re- 
places 38 FR 26059). 

(c) Pending claim defined. For the 
purposes of this part and except as 
provided in §§ 727.402 and 727.403, a 
claim filed with the Secretary of 
Labor shali be considered a pending 
claim if: 

(1) The claim was filed before March 
1, 1978; and 

(2) The claim is before a deputy 
commissioner, administrative law 
judge, the Board, or a U.S. court of ap- 
peals for consideration; or 

(3) The time permitted to seek fur- 
ther consideration of the claim has 
not expired. 

(d) Withdrawn claims. A claim for 
benefits which has been previously 
withdrawn at the request of the claim- 
ant (see § 725.306 of this subchapter) 
shall not be considered a pending or 
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denied claim for purposes of this part. 
Any person who has voluntarily with- 
drawn his or her claim from considera- 
tion may file a new claim for benefits 
under part 725 of this subchapter. 


Comments received: (a) It is argued by 
some commentators that claims which have 
been considered by the Benefits Review 
Board or a U.S. court of appeals and which 
have been denied by either, and claims 
which have been declared abandoned, 
should not be subject to review under the 
new law. (b) Another comment urges that 
coal operators be aliowed to submit addi- 
tional evidence in connection with a re- 
viewed claim. . 

Discussion and changes: (a) It is the opin- 
ion of the Department that all claims which 
are pending or have been denied (except 
voluntarily withdrawn claims) are automati- 
cally subject to review under the new law, 
regardless of the level of adjudication at 
which the denial took place. Moreover, an 
abandonment is in reality a denial in which 
no hearing was requested and is clearly sub- 
ject to the review provisions relating to 
denied claims. The comments relating to 
these matters are, therefore, rejected. (b) 
An operator is allowed to submit evidence in 
connection with any claim first reviewed by 
the Secretary of HEW, with respect to 
which an operator has been notified of its 
potential liability. (§ 727.105(b)(5)). In con- 
nection with a claim reviewed by the Secre- 
tary of Labor, an operator is also allowed to 
submit evidence (see 8§ 727.106(c), 
727.107(c), 727.198(d), cross-referencing 20 
CFR §§ 725.409-725.421). No changes are, 
therefore, necessary. 


§ 727.103 Duplicate claims. 
(a) A person who filed a claim for 


benefits with the Social Security Ad- 
ministration and whose claim has been 
approved by that agency and who has 
also filed a claim with the Secretary of 
Labor which was pending or had been 
denied as of March 1, 1978, shall be 


entitled to a review 
under this part. 

(b) A person who has filed a claim 
with the Social Security Administra- 
tion which was pending or had been 
denied by that agency as of March 1, 
1978, and who has also filed a claim 
with the Secretary of Labor that has 
been approved, shall be entitled to 
elect review of the pending or denied 
claim by the Social Security Adminis- 
tration or by the Department of Labor 
subject to the limitation contained in 
paragraph (e) of this section. 

(c) A person who has filed a claim 
both with the Social Security Adminis- 
tration and the Department of Labor 
and whose claims were either pending 
with or denied by both agencies as of 
March 1, 1978, shall have the claim re- 
viewed by the Social Security Adminis- 
tration if such review is requested by 
the claimant, If the claim is not ap- 
proved by the Social Security Adminis- 
tration it shall be forwarded to the 
Secretary of Labor for further review 
as provided in § 727.106. During the 
pendency of review proceedings by the 


of such claim 
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Social Security Administration, if any, 
no action shall be taken by the Secre- 
tary of Labor with respect to the claim 
which is pending or had been denied 
by the Secretary of Labor. If the 
claimant does not respond to notifica- 
tion of his or her right to review by 
the Social Security Administration 
within 6 months.of such notice (see 
§ 727.104), unless the period is en- 
larged for good cause shown, the Sec- 
retary of Labor shall proceed under 
this part to complete processing of the 
claim originally filed with the Secre- 
tary of Labor. If the claimant, upon 
notification of his or her right to 
review by the Social Security Adminis- 
tration (see § 727.104) requests that 
the claim originally filed with the Ad- 
ministration be forwarded to the De- 
partment of Labor for review,’ or if 
more than one claim has been filed 
with the Secretary of Labor by the 
same claimant, such claims shall be 
merged and processed with the first 
claim filed with the Department of 
Labor. 

(d) A person may exercise the right 
of review provided in paragraph (c) of 
this section at the same time such 
person is pursuing an appeal of a pre- 
viously denied part B claim under the 
law as it existed prior to March 1, 
1978. If the part B claim is ultimately 
approved as a result of the appeal, the 
claimant must immediately notify the 
Secretary of Labor and, where appro- 
priate, the coal mine operator, and all 
duplicate payments made under part 
C shall be considered an overpayment 
and arrangements shall be made to 
insure the repayment of such overpay- 
ments to the fund or an operator as 
appropriate. 

(e) In the case of a claimant who has 
filed one or more claims with both the 
Social Security Administration and 
the Department of Labor, under no 
circumstances are duplicate benefits 
payable for concurrent periods of eligi- 
bility. 

Comments received: A number of com- 
ments urge the Secretary of Labor to simul- 
taneously review certain claims for which 
review by the Secretary of HEW has also 
been elected, particularly if special circum- 
stances exist. 

Discussion and changes: It is the view of 
the Department of Labor that the Act does 
not authorize the Social Security Adminis- 
tration and the Department of Labor to si- 
multaneously review duplicate claims which 
were pending with or denied by both agen- 
cies as of March 1, 1978. The Conference 
Committee statement provides: The confer- 
ees also expect the Secretaries of HEW and 
Labor to establish a satisfactory mechanism 
to coordinate their responsibilities and to 
avoid both agencies simultaneously review- 
ing the claim of eny claimant previously 
denied under part B and later denied, pend- 
ing, or entitled under part C. (H. Rept. 95- 
864, 95th Cong., 2d sess., pp. 21-22 (1978).) 

The procedures for the handling of dupli- 
cate claims set forth in this section of the 
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regulations are fully consistent with the 
intent of Congress. 

Where, however, a part B claim is pending 
on appeal under the old law, and the claim- 
ant also elects to have the claim reviewed 
under section 435 of the Act, the statute 
does not prohibit the processing of the re- 
quest for review. Nor does the statute pro- 
hibit the Department of Labor from review- 
ing a pending or denied part C claim at the 
same time the claimant is pursuing an 
appeal of a part B denial under the old law. 
A new paragraph (d) has been added to this 
section to reflect this view. If as a result of 
the review conducted pursuant to section 
435 of the Act the claimant is found entitled 
to benefits, appropriate payments will be 
made either by the Black Lung Disability 
Trust Fund or the coal mine operator liable 
for the claim. The Act does not, however, 
permit a claimant to receive 
duplicate payments under both part 
B and part C. Therefore, if a part C benefi- 
ciary is ultimately successful in the appeal 
of the part B denial, the fund or the opera- 
tor will cease making payments and will be 
entitled to reimbursement for payments 
made. 


§ 727.104 Review by the Social Security 
Administration. 


(a) Notification. The Social Security 
Administration will notify each claim- 
ant who has filed a claim for benefits 
under part B of title IV of the Act, ex- 
cluding miners who filed under section 
415 of the Act, and whose claim was 
either pending or had been denied on 
or before March 1, 1978, that upon the 
request of the claimant such claim 
shall be either: 

(1) Reviewed by the Social Security 
Administration on the basis of the evi- 
dence contained in the claimant’s file, 
in accordance with the amendments 
made by the Black Lung Benefits 
Reform Act of 1977; or, 

(2) Referred by the Social Security 
Administration to the Office of Work- 
ers’ Compensation Programs in the 
Department of Labor for review based 
on the evidence contained in the 
claimant’s file and any additional evi- 
dence the claimant seeks to submit, in 
accordance with the amendments 
made by the Black Lung Benefits 
Reform Act 6f 1977. 

(b) Response to notification. Upon 
receipt of a claimant’s response or a 
response on behalf of a claimant to 
the notice required by paragraph (a) 
of this section the Social Security Ad- 
ministration will undertake to review 
the claim or refer the claimant’s file to 
the Office for processing under 
§ 727.107. If there is no response to no- 
tification sent in accordance with 
paragraph (a) of this section within 6 
months from the date on which notice 
is sent, unless the period is enlarged 
for good cause shown, the claimant 
shall be considered to have waived the 
right to review by the Social Security 
Administration. The date on which 
notice is sent and the date on which a 
claimant’s response is received shall be 
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noted on an appropriate form by the 
Social Security Administration. 

(c) Change of election. A part B 
claimant who has elected review by 
the Secretary of Labor may in writing 
revoke such election and elect review 
by the Social Security Administration 
at any time before being notified of 
the deputy commissioner’s initial find- 
ings on the claim (§ 725.410 of this sub- 
chapter). If such a revocation is made, 
the deputy commissioner shall return 
the claimant’s file to the Social Securi- 
ty Administration for appropriate pro- 
cessing. All documents received by the 
deputy commissioner, except the docu- 
ments changing the claimant’s elec- 
tion, shall be deleted from the claim- 
ant’s file before it is returned to the 
Social Security Administration. 

(d) Social Security Administration 
review procedures. Where the Social 
Security Administration determines 
that the claimant is eligible, the Ad- 
ministration will forward the claim 
file together with a copy of such deter- 
mination to the Office for processing 
and payment in accordance with 
§ 727.105 and shall so notify the claim- 
ant. Where it is determined that the 
claim cannot be approved, the Social 
Security Administration will transfer 
the claimant’s file to the Office for 
further review in accordance with 
§ 727.106, and shall so notify the claim- 
ant. 


Comments received: (a2) One comment rec- 
ommends that the period allowed a claim- 
ant to elect HEW or Labor review should be 
enlarged to 1 year. (b) It has also been 
pointed out that there is no provision which 
allows or prohibits a change of that elec- 
tion. 

Discussion and changes: (a) The existing 


’ provision, following the statutory language, 


permits a claimant 6 months to elect review 
of his or her claim, but also allows that 
period to be extended for an indefinite 
period for good cause shown. We think this 
is more favorable to the claimant than an 
inflexible 1 year period and accordingly, no 
change is necessary. (b) In view of the fact 
that a claimant for various reasons, includ- 
ing the possibility of recovering additional 
retroactive benefits, may upon being in- 
formed of his or her rights wish to change 
an earlier election to forego review of the 
claim by HEW, it has been determined to 
permit a change of election up until the 
time when the deputy commissioner makes 
initial findings with respect to the claim. 


§ 727.105 Action by the Office, Social Se- 
curity approval. 


(a)(1) Where the Social Security Ad- 
ministration determines that the 
claimant is eligible for benefits upon 
review under § 727.104(c), the claim- 
ant’s file and certification of approval 
for payment of benefits will be for- 
warded to the Department of Labor. 
Upon receipt of the file and certifica- 
tion, the Office shall immediately au- 
thorize the payment of all benefits 
due to the claimant from the fund, in 


‘accordance with § 725.522 of this sub- 


chapter. Such payments shall com-- 
mence within not more than 30 days. 
Payments shall include all past due 
benefits, augmentation for dependents 
and medical expenses to the extent 
supported by information in the file. 

(2) After authorizing payment, the 
deputy commissioner shall commence 
verification of the information in the 
file on which authorization of benefit 
payments was based. The deputy com- 
missioner shall request current infor- 
mation from the claimant pertaining 
to any matter affecting the amount of 
benefits payable or any additional in- 
formation which may be necessary to 
establish a more detailed and complete 
history of the miner’s employment. 
After receipt of such information, the 
deputy commissioner shall determine 
the amount of benefits actually pay- 
able to the claimant and shall, if nec- 
essary, increase, decrease or terminate 
benefit payments as appropriate in ac- 
cordance with subpart G of part 725 of 
this subchapter. The deputy commis- 
sioner shall then issue a proposed deci- 
sion and order in accordance with the 
procedure set forth in §§ 725.418 and 
725.419 of this subchapter, except as 
provided in paragraph (b)(1) of this 
section. If the information received es- 
tablishes that there has been an un- 
derpayment or overpayment, benefit 
payments shall be corrected retroac- 
tive to January 1, 1974. 

(3) If the information requested is 
not supplied to the deputy commis- 
sioner within 60 days following such 
request, unless the period is enlarged 
for good cause shown, the deputy com- 
missioner shall issue an order to show 
cause why benefit payments should 
not be suspended and all benefits pre- 
viously paid should not be declared an 
overpayment (see § 725.540 of this sub- 
chapter). If the claimant submits a 
satisfactory response to such order, 
and within a reasonable time submits 
sufficient evidence to allow the deputy 
commissioner to determine the actual 
amount of benefits payable, the 
deputy commissioner shall issue a pro- 
posed decision and order awarding 
benefits in accordance with §§ 725.418 
and 725.419 of this subchapter except 
as provided in paragraph (b)(1) of this 
section. If there is no satisfactory re- 
sponse to the deputy commissioner’s 
order to show cause in the time allot- 
ted, the deputy commissioner may 
issue a proposed decision and order in 
accordance with §§ 725.418 and 725.419 
of this subchapter or proceed in ac- 
cordance with § 725.408 of this sub- 
chapter. Benefit payments shall not 
be terminated and no overpayment 
shall be declared on account of an un- 
represented claimant’s failure to re- 
spond to a show cause order until the 
deputy commissioner has attempted to 
contact the claimant personally or by 
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telephone. In the case of an unrepre- 
sented claimant, a response to a show 
cause order may be given orally, in 
person or by telephone, except that 
such a response shall not excuse the 
claimant from submitting necessary 
information in writing. 

(b)(1) If the deputy commissioner 
determines that there is a coal mine 
employer which may be liable for the 
payment of benefits to the claimant, 
the deputy commissioner shall identi- 
fy and notify such operator of its pos- 
sible liability as provided in § 725.412 
of this subchapter, and shall proceed 
to adjudicate the claim in accordance 
with the appropriate provisions of sub- 
parts D and E of part 725 of this sub- 
chapter. The identification and notifi- 
cation of an operator shall be made as 
soon as possible after receipt of the 
claimant’s file 

(2) An employer notified under this 
section shall have the right to have 
the claimant examined by a physician 
selected by such operator (see 
§ 725.414 of this subchapter). If an em- 
ployer contests the claim, the claimant 
may obtain and submit additional 
medical evidence to the deputy com- 
missioner within the time permitted 
by § 725.414 of this subchapter for the 
submission of the employer’s evidence. 
Evidence submitted by a claimant 
under this paragraph shall be paid for 
by the fund, if authorized by the 
deputy commissioner, and shall be re- 
imbursable to the fund by the employ- 
er, if the employer is found liable for 
the claim (see § 725.407 of this sub- 
chapter). 

(c) Except as is otherwise provided 
in this section, a determination of en- 
titlement made by the Social Security 
Administration under this section is 
binding on the deputy commissioner. 

(d) If it is determined by an adminis- 
trative law judge, the Benefits Review 
Board, or a U.S. court that the deter- 
mination of entitlement made by the 
Social Security Administration was in- 
correct, the payment of benefits shall 
terminate and any benefits paid shall 
be considered an overpayment subject 
to collection in accordance with 
§ 725.540 of this subchapter. 


Comments received: (a) Vigorous opposi- 
tion was expressed to the Department’s in- 
tention of notifying a potentially liable coal 
mine operator and obtaining additional pay- 
ment information from claimants before be- 
ginning payments to a claimant whose claim 
is approved upon review by the Social Secu- 
rity Administration. Other comments urge 
quick identification of an operator. (b) Op- 
position was also expressed to the fermality 
of the procedures for terminating payments 
to an unrepresented claimant who fails to 
supply requested information, and a tele- 
phone contact procedure was recommended. 
More specific time limits for a claimant’s 
reply to show cause orders are also recom- 
mended. 

Discussion and changes: (a) In developing 
the proposed rule, the Department was con- 
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cerned that because the files of claims ap- 
proved by the Social Security Administra- 
tion would contain only information dating 
prior to 1973 and would probably not con- 
tain current or adequate information on 
matters relating to dependency, survivor- 
ship and offsets, the actual amount of bene- 
fits payable to a claimant could not be de- 
termined without further inquiry. More- 
over, the Department was concerned that 
the files would not contain sufficient infor- 
mation to permit the identification of a po- 
tentially liable coal operator. There was also 
reluctance to begin payment of benefits 
from the fund in claims where liability 
should properly belong to an operator, with- 
out at least notifying that operator of its 
potential liability for payment of benefits. 

The comments received, however, persua- 
sively argue that the law gives the Depart- 
ment no choice in this matter. The law man- 
dates that benefit payments commence 
within 30 days of the date a ciaimant is 
found eligible for benefits by the Social Se- 
curity Administration. The Department will 
authorize the payment of all benefits due 
the claimant immediately upon receipt of 
certification of approval from the Social Se- 
curity Adrainistration. After authorizing 
payment of benefits from the fund, the De- 
partment will commence verification of the 
information in a claimant’s file upon which 
the amount of payments due was based. As 
soon as possible after receipt of a claimant’s 
file, an attempt will be made to identify and 
notify a responsible operator, if any. Verifi- 
cation of the information upon which pay- 
ment of benefits was based will be accom- 
plished by requesting current information 
from the claimant, initially by telephone or 
personal contact where possible. In any 
event, written confirmation of information 
upon which the benefit payments amount is 
based will be required. 

The operator is not prejudiced by this 
procedure since the deputy commissioner is 
bound by law to accept the determination of 
approval by the Social Security Administra- 
tion (Act, section 435(a)(2)(A)), and the op- 
erator is entitled to a de novo hearing 
before an administrative law judge, who is 
not bound by that determination, and who 
may consider all evidence and objections. 
The operator will be required to reimburse 
the fund if found liable for the payment of 
benefits. Any overpayments made as a 
result of this procedure will be owed by the 
claimant to the fund. Ail necessary changes 
are reflected in the text. 

(b) The Department recognizes the diffi- 
culties encountered by the unrepresented 
claimant and has made necessary changes 
to insure that personal contact will be at- 
tempted before a claimant’s benefits are ter- 
minated as a result of the claimant’s failure 
to supply requested information. The termi- 
nation procedure and repayment require- 
ments will remain in the rules to deal with 
the claimant who simply refuses to supply 
requested information. A time limit of 60 
days, which may be extended for good 
cause, has been included with these 
changes. 


§727.106 Action by the Office, insufficient 
evidence for Social Security approval. 


(a) In the case of a claim which has 
not been approved for benefits by the 
Social Security Administration under 
§ 727.105, the claim shall be trans- 
ferred by the Administration to the 
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Office and the Office shall follow the 
procedures set forth in this section. 
There shall be no further considera- 
tion of a claim described in this para- 
graph except as provided in this part. 

(b) Upon receipt of the claimant’s 
file from the Social Security Adminis- 
tration, the Office shall assign the 
claim to a deputy commissioner who 
may: 

(1) Assist the claimant in obtaining 
additional medical evidence or request 
that such evidence be submitted (see 
§§ 725.405-725.408 of this subchapter); 
or 

(2) Request such additional docu- 
ments or information as may be neces- 
sary to establish the amount of bene- 
fits which may be payable, or to estab- 
lish a more detailed and complete his- 
tory of the nature and duration of the 
miner’s employment. 

(c) Based upon the evidence devel- 
oped under this section, if any, and 
the information contained in the 
claimant’s original file, the deputy 
commissioner may make an_ initial 
finding with respect to the eligibility 
of the claimant and shall proceed to 
adjudicate the claim under §§ 725.409- 
725.421 of this subchapter, which 
action may include the notification 
and participation of a coal mine em- 
ployer and the submission of addition- 
al evidence as is appropriate. 


Comments received: (a) One comment sug- 
gests deletion of the phrase “as appropri- 
ate” wherever it appears in this section and 
§§ 727.107 and 727.108. (b) One comment 
urges that immediate payment be made in 
cases for which an operator may be found 
liable, before the operator is allowed to par- 
ticipate in the determination of the claim in 
connection with this section and §§ 727.107 
and 727.108. 

Discussion and changes: (a) The Depart- 
ment disagrees. The deputy commissioners 
must have sufficient flexibility to take such 
action as is necessary to complete the adju- 
dication of the claim. (b) The Department 
does not consider it proper to adjudicate a 
claim and award and pay benefits from the 
fund, absent statutory authority, such as 
exists in connection with a Social Security 
Administration approval, without permit- 
ting a coal operator, if any, to submit evi- 
dence and participate in the adjudication of 
the claim. In many instances the operator 
will be involved in the claim before suffi- 
cient evidence is present to establish a 
claimant’s entitlement. Full and fair consid- 
eration of an operator’s evidence and views 
is an essential element of claims proceed- 
ings, and the authorization of payments to a 
claimant from the fund without considering 
that evidence and those views would not be 
in keeping with the adjudicatory scheme es- 
tablished by Congress or the Secretary’s fi- 
duciary duties as a trustee of the fund. 


§ 725.107 Action by the Office, Social Se- 
curity referral without prior review. 


(a) In the case of a claim which is re- 
ferred at the claimant’s request by the 
Social Security Administration to the 
Office under §727.104(a)(2) without 
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prior review by the Social Security Ad- 
ministration, the Office shall follow 
the procedures set forth in this sec- 
tion. 

(b) Upon receipt of a claimant’s file 
the claim shall be assigned to a deputy 
commissioner who shall examine the 
evidence contained in the file to deter- 
mine whether the claim may be ap- 
proved in light of the amendments 
made by the Black Lung Benefits 
Reform Act of 1977. 

(c) If it is determined by the deputy 
commissioner that the evidence in the 
file supports a finding of entitlement 
to benefits the deputy commissioner 
may: (1) Request up-to-date informa- 
tion from the claimant pertaining to 
any matter affecting the amount of 
benefits payable (see subpart G of 
part 725 of this subchapter); and (2) 
request any additional information or 
verification which may be necessary to 
establish a more detailed and complete 
history of the miner’s employment, 
for the purpose of determining the 
identity of any coal mine employer 
which may be liable for the payment 
of the claim, and for such other pur- 
poses as may be appropriate. Upon re- 
ceipt of any additional information re- 
quested under this paragraph, or if 
the claimant fails to supply such infor- 
mation, the deputy commissioner may 
make an initial finding with respect to 
the eligibility of the claimant, notify a 
coal mine employer, if any, of its possi- 
ble liability for the claim and proceed 
to adjudicate the claim under 
§§ 725.409-725.421 of this subchapter. 

(d) If it is determined by the deputy 
commissioner that the evidence on file 
is insufficient to support a finding of 
entitlement with respect to a claim re- 
viewed under this section, the deputy 
commissioner may: (1) Assist the 
claimant in obtaining additonal medi- 
cal evidence or request that such evi- 
dence be submitted (see §§ 725.405- 
725.408 of this subchapter); or (2) re- 
quest such additional documents or in- 
formation as may be necessary to es- 
tablish the amount of benefits which 
may be payable, or to establish a more 
detailed and complete history of the 
nature and duration of the miner’s 
employment. Based upon evidence de- 
veloped under this paragraph, if any, 
and the information contained in the 
claimant’s original file, the deputy 
commissioner may make an_ initial 
finding with respect to the eligibility 
of the claimant and shall proceed to 
adjudicate the claim under §§ 725.409- 
725.421 of this subchapter. 


Comments received: See § 727.106. 


§ 727.108 Action by the Office, Depart- 
ment of Labor pending or denied 
claim. 


(a) In the case of a claim filed with 


the Office under section 415 or Part C 
of Title IV of the act which is pending 
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or has been denied as of March 1, 
1978, the Office shall follow the proce- 
dures set forth in this section. 

(b) The deputy commissioner shall 
examine the evidence contained in the 
file to determine whether the claim 
may be approved in light of the 
amendments made by the Black Lung 
Benefits Reform Act of 1977. 

(c) The deputy commissioner may: 
(1) request up-to-date information 
from the claimant pertaining to any 
matter affecting the amount of bene- 
fits payable (see subpart G of Part 725 
of this subchapter); and (2) request 
any additional information or verifica- 
tion which may be necessary to estab- 
lish a more detailed and complete his- 
tory of the miner’s employment, for 
the purpose of determining the identi- 
ty of any coal mine employer which 
may be liable for the payment of the 
claim, and for such other purposes as 
may be appropriate. Upon receipt of 
any additional information requested 
under this paragraph, or if the claim- 
ant fails to supply such information, 
the deputy commissioner may notify a 
coal mine employer, if any, of its possi- 
ble liability for the claim and proceed 
to adjudicate the claim under 
§§ 725.409-725.421 of this subchapter. 

(d) If it is determined by the deputy 
commissioner that the evidence on file 
is insufficient to support a finding of 
entitlement with respect to a claim re- 
viewed under this section, the deputy 
commissioner may: (1) assist the 
claimant in obtaining additional medi- 
cal evidence or request that such evi- 
dence be submitted (see §§ 725.405- 
725.408 of this subchapter); or (2) re- 
quest such additional documents or in- 
formation as may be necessary to es- 
tablish the amount of benefits which 
may be payable, or to establish a more 
detailed and complete history of the 
nature and duration of the miner’s 
employment. Based upon the evidence 
developed under this paragraph, if 
any, and the information contained in 
the claimant’s original file, the deputy 
commissioner may make an _ initial 
finding with respect to the eligibility 
of the claimant and shall proceed to 
adjudicate the claim under §§ 725.409- 
725.421 of this subchapter. 

(e) Notwithstanding the provisions 
of paragraphs (a)-(d) of this section, 
in the case of a claim filed by a Part B 
beneficiary under Part C of the act 
prior to March 1, 1978, for such addi- 
tional benefits as may be available, the 
Department shali accept the Social Se- 
curity Administration’s documented 
finding of entitlement as its initial de- 
termination of eligibility. 


Comments received: See § 727.106. 


§ 727.109 Hearings and appeals, parties. 
(a) If a hearing before an adminis- 

trative law judge is necessary in con- 

nection with a claim reviewed under 


this part, the hearing shall be con- 
ducted in accordance with the proce- 
dures set forth in subpart E of Part 
725 of this subchapter. An appeal from 
a decision of an administrative law 
judge shall be considered by the Bene- 
fits Review Board in accordance with 
the procedures set forth in Parts 801 
and 802 of this title. 

(b) parties to proceedings conducted 
in connection with a claim reviewed 
under this section, matters relating to 
the representation of parties and the 
right of such representative to obtain 
a fee for services rendered, the powers 
of adjudication officers and the service 
of papers or documents shall be gov- 
erned by the appropriate provisions 
contained in subparts C, D, and E of 
Part 725 of this subchapter. 


Comments received: No comments for 
which a response is required. 


Subpart C—Criteria for Determining 
Eligibility for Benefits 


§ 727.200 Basis for criteria. 


In enacting the Black Lung Benefits 
Reform Act of 1977, Congress provided 
that the criteria for determining 
whether a miner is or was totally dis- 
abled or died due to pneumoconiosis 
shall be no more restrictive than the 
criteria applicable to a claim filed with 
the Social Security Administration on 
or before June 30, 1973, under Part B 
of Title IV of the Act (the interim ad- 
judicatory rules). These criteria are to 
be applied to claims reviewed under 
section 435 of the Act, to all filed re- 
viewed under section 11 of the Black 
Lung Benefits Reform Act of 1977 and 
to new claims filed prior to the effec- 
tive date of regulations to be promul- 
gated in Part 718 of this subchapter 
which will establish permament crite- 
ria, regardless of the date on which 
the claim is finally adjudicated. The 
rules promulgated in this section take 
into account the amendments made by 
the Black Lung Benefits Reform Act 
of 1977 and the expectations of the 
Congress. Accordingly, these rules pro- 
vide additional standards, not availa- 
ble in the interim adjudicatory rules, 
by which a claimant can take advan- 
tage of a presumption of total disabil- 
ity or death due to pneumoconiosis 
arising out of coal mine employment. 


Comment received: (a} Many comments 
were received in connection with the provi- 
sions of this subpart, especially with regard 
to the Department’s formi:iation of the in- 
terim presumption contained in § 727.203. A 
few comments addressed to this section re- 
lated to the specific provisions of § 727.203 
and those will be considered in connection 
with that section. (b) A few comments di- 
rected specifically to this section approve 
the application of the interim presumption 
to claims for medical benefits filed under 
section 11 of the Reform Act and all claims 
filed between March 1, 1978, and the effec- 
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tive date of the Secretary of Labor’s revised 
medical criteria. 

Discussion and changes: In connection 
with section 11 claims and claims filed 
before the effective date of the Secretary’s 
revised criteria, it should be noted that the 
procedures contained in Part 725 of this 
subchapter and not those contained in this 
part are applicable to the processing of such 
claims. Only the medical criteria for deter- 
mining eligibility with respect to such 
claims are contained in this part. 


§ 727.201 Persons entitled to benefits, de- 
pendents. : 


Benefits are provided under the Act 
to a miner who is totally disabled due 
to pneumoconiosis and to certain sur- 
vivors of a miner who died due to or 
while totally (or in certain cases, par- 
tially) disabled by pneumoconiosis. 
The amount of benefits payable to a 
miner or survivor may be increased on 
account of certain dependents. For the 
purpose of determining whether a 
claimant is a miner or qualified survi- 
vor of a miner or a qualified depend- 
ent of a miner or survivor under this 
part, the provisions of Part 725 of this 
subchapter shall be applicable as ap- 
propriate. 


Comments received: None. 


§ 727.202 Definition of pneumoconiosis. 


For the purposes of the act, “pneu- 
moconiosis’” means a chronic dust dis- 
ease of the lung and its sequelae, in- 
cluding respiratory and pulmonary im- 
pairments, arising out of coal mine 
employment. This definition includes, 
but is not limited to, coal workers’ 
pneumoconiosis, anthracosilicosis, 
anthracosisanthro-silicosis, massive 
pulmonary fibrosis, progressive mas- 
sive fibrosis silicosis, or silicotubercu- 
losis arising out of coal mine employ- 
ment. For purposes of this definition, 
a disease ‘‘arising out of coal mine em- 
ployment” includes any chronic pul- 
monary disease resulting in respira- 
tory or pulmonary impairment signifi- 
cantly related to, or aggravated by, 
dust exposure in coal mine employ- 
ment. : 


Comments received: (a) A number of com- 
ments object to the exclusion of cancer and 
diseases of bacteriological or viral origin 
from being considered to have arisen out of 
dust exposure in coal mine employment. 
There is also some concern in this connec- 
tion that benefits already awarded to per- 
sons suffering from cancer will now be ter- 
minated. Other comments approve this ex- 
clusion and argue that it should be expand- 
ed to include diseases of organic or congeni- 
tal origin. (b) A few comments express the 
opinion that the law does not permit the 
payment of benefits to an individual who 
becomes totally disabled through aggrava- 
tion of a preexisting condition as a result of 
exposure to coal dust. It is-urged, therefore, 
that the term “aggravation” be removed 
from this section. 

Discussion and changes. (a) The defini- 
tion of pneumoconiosis is changed to delete 
the exclusion of cancer and diseases of bac- 
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teriological or viral origin. Since it is possi- 
ble that a relationship between these dis- 
eases and exposure to coal mine dust may 
be established by medical evidence in a par- 
ticular case, the Department has deter- 
mined that the exclusion contained in the 
proposed rule is not appropriate. By delet- 
ing the exclusion, findings of a reationship 
between these diseases and dust exposure in 
coal mine employment are permitted if the 
medical evidence supports such findings. 

The proposed rule’s exclusion of cancer 
from the definition of pneumoconiosis was 
never intended to affect previously made de- 
terminations. In any event, deletion of the 
exclusion will relieve the concern expressed 
by some persons that benefits already 
awarded to persons suffering from cancer 
might be terminated. 

The recommendation that the exclusion 
in this section be expanded to include dis- 
eases of organic or congenital origin is not 
accepted. Organic or congenital conditions 
which are themselves related to coal dust 
exposure may play an integral role in the 
development and progression of pneumo- 
coniosis in an individual case. The presence 
of preexisting conditions should never be 
considered to prejudice the claim of a miner 
who suffers the consequences of pneumo- 
coniosis at an earlier time, or more severely 
because of those very conditions. A contrary 
view would not be in keeping with the letter 
or spirit of the Act. 

(b) The Department rejects the view that 
the significant aggravation of a preexisting 
condition by coal dust exposure should not 
be considered a basis for eligibility under 
the Act. It is a commonly agreed upon and 
salutary principle of workers’ compensation 
law that an employer takes an employee 
with whatever underlying conditions the 
employee has. Accordingly, aggravation of a 
preexisting condition to the point of disabil- 
ity is considered a proper basis for awarding 
benefits under many compensation laws. 
Contrary to the commentator’s argument, 
this is a well established principle under the 
Longshoremen’s and Harbor Workers’ Com- 
pensation Act, which Act sets the pattern 
for the consideration of claims under Part C 
of the Black Lung Benefits Act. The “aggra- 
vation” question has caused considerable 
confusion in the past and the Department 
hopes that the clarification in this section 
will put the matter to rest. 


§ 727.203 Interim presumption. 


(a) Establishing interim presump- 
tion. A miner who engaged in coal 
mine employment for at least 10 years 
will be presumed to be totally disabled 
due to pneumoconiosis, or to have 
been totally disabled due to pneumo- 
coniosis at the time of death, or death 
will be presumed to be due to pneumo- 
coniosis, arising out of that employ- 
ment, if one of the following medical 
requirements is met: 

(1) A chest roentgenogram (X-ray), 
biopsy, or autopsy establishes the exis- 
tence of pneumoconiosis (see § 410.428 
of this title); 

(2) Ventilatory studies establish the 
presence of a chronic respiratory or 
pulmonary disease (which meets the 
requirements for duration in 
§ 410.412(a)(2) of this title) as demon- 
strated by values which are equal to or 
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less than the values specified in the 
following table: 





Equal to or 
less than— 





67” or less 




















73” or more : 108 








(3) Blood gas studies which demon- 
strate the presence of an impairment 
in the transfer of oxygen from the 
lung alveoli to the blood as indicated 
by values which are equal to or less 
than the values specified in the follow- 
ing table: 





Arterial pO, 
equal to or 
less than 


Arterial pCO, 
30 or below 
31 






































Above 45 








(4) Other medical evidence, includ- 
ing the documented opinion of a phy- 
sician exercising reasoned medical 
judgment, establishes the presence of 
a totally disabling respiratory or pul- 
monary impairment; 

(5) In the case of a deceased miner 
where no medical evidence is available, 
the affidavit of the survivor of such 
miner or other persons with knowl- 
edge of the miner’s physical condition, 
demonstrates the presence of a totally 
disabling respiratory or pulmonary im- 
pairment. 

(b) Rebuttal of interim presumption. 
In adjudicating a claim under this sub- 
part, all relevant medical evidence 
shall be considered. The presumption 
in paragraph (a) of this section shall 
be rebutted if: 

(1) The evidence establishes that the 
individual is, in fact, doing his usual 
coal mine work or comparable and 
gainful work (see § 410.412(a)(1) of 
this title); or 

(2) In light of all relevant evidence it 
is established that the individual is 
able to do his usual coal mine work or 
comparable and gainful work (see 
§ 410.412(a)(1) of this title); or 

(3) The evidence establishes that the 
total disability or death of the miner 
did not arise in whole or in part out of 
coal mine employment; or 

(4) The evidence establishes that the 
miner does not, or did not, have pneu- 
moconiosis. 
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(c) Applicability of Part 718. Except 
as is otherwise provided in this sec- 
tion, the provisions of Part 718 of this 
subchapter as amended from time to 
time, shall also be applicable to the 
adjudication of claims under this sec- 
tion. 

(d) Failure of miner to qualify under 
the presumption in paragraph (a) of 
this section. Where eligibility is not es- 
tablished under this section, such eli- 
gibility may be established under part 
718 of this subchapter as amended 
from time to time. 


Comments received: The greatest amount 
of controversy in the comments received has 
been generated in connection with this sec- 
tion. (a) A number of comments argue that 
the section is far less restrictive than the 
standards applied by the Social Security Ad- 
ministration and that these standards are 
accordingly not authorized by the Act. 
Others argue that the requirement that all 
relevant evidence be considered is more re- 
strictive than the Social Security standards 
and is contrary to law for that reason. A 
physician commented that the disability 
tables show no disability and should be 
eliminated. Some comments urge that the 
blood gas table should be raised by 5mm. Hg 
in the PO, column while others argued that 
it should be lowered by 5mm. Hg. There 
were suggestions that the interim presump- 
tion should be made available on the basis 
of A-aO. gradient standards. Other com- 
ments argue that blood gas test results are a 
poor measure of disability and should be 
eliminated. A few comments urge that the 
Social Security interim standards (20 CFR 
§ 410.490) be adopted verbatim. (b) A few 
comments urge the Department to delete 
the term “documented” from paragraph 
(a)(4), permit lay evidence to give rise to the 
presumption in the case of a living miner 
and require that a medical report which 
gives rise to the presumption should be filed 
by a pulmonary specialist. 

Discussion and changes: The Department 
believes that the interim presumption 
format provided by this section is both prac- 
ticable and fuily in accordance with law. 

More specific responses to the comments 
received are as follows: 

1. The Department does not agree with 
the view that the interim standards cannot 
as a matter of law be more favorable to 
claimants than the Social Security Adminis- 
tration standards. The Act requires only 
that the Department’s standards be no 
more restrictive than those applied by the 
Social Security Administration. 

2. The many comments which urge that 
all relevant evidence should not be consid- 
ered in rebutting the interim presumption 
must also be rejected. The Conference 
Report accompanying the 1977 Reform Act 
provides, in connection with the interim cri- 
teria, “except that in determining claims 
under such criteria all relevant medical evi- 
dence shall be considered in accordance 
with standards prescribed by the Secretary 
of Labor and published in the Feprerat REc- 
IsTER.” (See also Act, section 413(b).) More- 
over, the Social Security regulations, while 
less explicit, similarly do not limit the evi- 
dence which can be considered in rebutting 
the interim presumption. For these reasons, 
the rule is not more restrictive than the cri- 
teria applicable to a claim filed on June 30, 
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1973, and is otherwise fully in accordance 
with law. 

Some of the commentators felt that the 
“all relevant evidence” rule would cause 
claims adjudicators to ignore the presump- 
tion, and simply pick from all the evidence 
those items on which they wish to rely. This 
is certainly not authorized by the interim 
presumption. However, the Department be- 
lieves that use of the presumption should be 
clarified. 

The interim presumption is, by statute, re- 
buttable and the Department has no au- 
thority to make it irrebuttable. Nor does the 
Department have authority to exclude any 
relevant evidence from consideration in con- 
nection with any case, or mandate a result 
which is contrary to the evidence in a case. 
However, the Department cannot, as has 
been requested by some, look for the single 
item of evidence which would qualify a 
claimant on the basis of the interim pre- 
sumption, and ignore other previously ob- 
tained evidence. This does not mean that 
the single item of evidence which estab- 
lishes the presumption is overcome by a 
single item of evidence which rebuts the 
presumption. The Act embodies the princi- 
ple that doubt is to be resolved in favor of 
the claimant, and that principle plays an 
important role in claims determinations 
both under the interim presumption and 
otherwise. 

3. The comment that the pulmonary func- 
tion tables show no disability and should be 
eliminated is rejected. The pulmonary func- 
tion tables to be used in the application of 
the interim presumption were developed by 
the Social Security Administration. They 
have proved to be an effective measure of 
disability. These tables were the subject of 
Congressional inquiry, and in light of that 
inquiry have been mandated by the 1977 
amendments. 

4. The suggestions that the blood gas dis- 
ability table be eliminated or raised or low- 
ered by certain specified values are rejected. 
Building upon the Department’s earlier ex- 
perience with blood ‘gas test results, and 
after consultation with knowledgeable medi- 
cal authorities, it has been determined that 
the values embodied in the blood gas table 
are an accurate and useful measure of dis- 
ability and are particularly useful in deter- 
mining respiratory or pulmonary impair- 
ment in a person suffering from pneumo- 
coniosis. 

The Department will, however, in cennec- 
tion with the public hearings being held on 
the permanent medical criteria (20 CFR 
Part 718), which criteria contain an identi- 
cal blood gas study table, consider com- 
ments and testimony relating to those crite- 
ria and make changes in this section if ap- 
propriate. 

5. The Department cannot accept the sug- 
gestions that an A-aO, gradient standard be 
included within the interim presumption. In 
developing the standards contained in this 
section as well as the permanent criteria, 
the Department has inquired into the reli- 
ability of the A-aO, gradient as a measure of 
respiratory or pulmonary disability and im- 
pairment. The authorities contacted shared 
the view that the A-a O, gradient test is 
often not a reliable measure of disability or 
impairment because it is difficult to admin- 
ister and reliable, uniform standards for ad- 
ministering the test have not been devel- 
oped and could not readily be developed. 
While sufficient justification has not been 
provided to warrant building an A-aO. gradi- 


ent test into the interim presumption, con- 
sideration of individual A-aO. gradient re- 
sults accompanied by a reasoned medical 
report may, of course, be undertaken by a 
claims adjudicator, and weight may be ac- 
corded these results when appropriate. 

The Department will reconsider its views 
on the A-aO, gradient if testimony or evi- 
dence presented at the hearing on the per- 
manent standards (20 CFR Part 718) so war- 
rants. 

(b\1) Some of those who commented ex- 
pressed the opinion that the word ‘docu- 
mented” in paragraph (a)(4) is unclear and 
should be deleted. This paragraph extends 
the application of the interim presumption 
on the basis of a medical report alone. This 
could not be done with respect to a claim 
filed on June 30, 1973. In order to justify 
this extension, the Department believes it is 
necessary te require both a documented and 
reasoned report. It is not, however, intended 
that documentation should consist exclu- 
sively of objective medical tests. It is intend- 
ed that the physician’s observation of the 
miner, personal knowledge of the miner’s 
condition and work history, and other simi- 
lar matters would constitute documentation. 

(2) Additional commentators recommend- 
ed that lay evidence should be sufficient to 
establish the interim presumption in the 
case of a living miner. Lay evidence may, of 
course, be considered in every claim. Howev- 
er, in the case of a living miner who can be 
examined by a physician at no cost to the 
miner, the Department is convinced that it 
would be improper to extend the applicabil- 
ity of the interim presumption on the basis 
of lay evidence alone, notwithstanding con- 
trary medical evidence or the refusal of the 
miner to obtain medical evidence. 

(3) Some commentators recommended 
that the Department require that para- 
graph (a4) reports be submitted by pul- 
monary specialists only. The physician who 
is most likely to have knowledge of the 
miner’s work and health history necessary 
to prepare a paragraph (a4) report is the 
miner’s family physician, who may or may 
not be a pulmonary specialist. 


§ 727.204 Presumption of entitlement ap- 
plicable to certain death claims. 


(a) In the case of a miner who died 
on or before March 1, 1978, who was 
employed for 25 or more years in one 
or more coal mines prior to June 30, 
1971, the eligible survivors of such 
miner shall be entitled to the payment 
of benefits, unless it is established 
that at the time of death such miner 
was not partially or totally disabled 
due to pneumoconiosis. Eligible survi- 
vors shall, upon request by the Office, 
furnish such evidence as is available 
with respect to the health of the 
miner at the time of death, and the 
length of the miner’s coal mine em- 
ployment. 

(b) For the purpose of this section a 
miner will be considered to have been 
“partially disabled” if he or she had 
reduced ability to engage in his or her 
usual coal mine work or “‘comparable 
and gainful work” (see part 718 of this 
subchapter as amended from time to 
time). 

(c) In order to rebut this presump- 
tion the evidence must demonstrate 


FEDERAL REGISTER, VOL. 43, NO. 161—FRIDAY, AUGUST 18, 1978 





that the miner’s ability to perform his 
or her usual and customary work or 
“comparable and gainful work” was 
not reduced at the time of his or her 
death or that the miner did not have 
pneumoconiosis. 

(d) The following evidence alone 
shall not be sufficient to rebut the 
presumption: 

(1) Evidence that a deceased miner 
was employed in a coal mine at the 
time of death; 

(2) Evidence pertaining to a deceased 
miner’s level of earnings prior to 
death; 

(3) A chest X-ray interpreted as neg- 
ret for the existence of pneumocon- 
OsISs; 

(4) A death certificate which makes 
no mention of pneumoconiosis. 


Comments received: The comments recom- 
mend that the definition of “partial disabil- 
ity” be revised either to include only re- 
duced ability for coal mine work or reduced 
ability to engage in any work. 

Discussion and changes: The act defines 
“total disability” to mean the inability to 
engage in the miner’s regular coal mine 
work or comparable and gainful work. In 
this context, partial disability must mean 
something less than total disability for the 
same type of work. A change is included to 
more clearly reflect this result. However, for 
this same reason, the act provides no au- 
thority to limit the definition of partial dis- 
ability to encompass only coal mine work or 
extend it to any work. 


§ 727.205 Effect of current coal mine em- 
ployment or coal mine employment at 
the time of death. 


In the case of a miner who is work- 
ing in coal mine employment or was 
employed in coal mine employment at 
the time of death, the following shall 
apply: 

(a) A deceased miner’s employment 
in a mine at the time of death shall 
not be used as conclusive evidence that 
the miner was not totally disabled. In 
the case of a deceased miner who was 
employed in a coal mine at the time of 
death, all relevant evidence, including 
the circumstances of such employment 
and the statements of the miner’s 
spouse, shall be considered in deter- 
mining whether the miner was totally 
disabled due to pneumoconiosis at the 
time of death. In the case of a living 
miner, if there are changed circum- 
stances of employment indicative of 
reduced ability to perform his or her 
coal mine work, the miner’s employ- 
ment in a mine shall not be used as 
conclusive evidence that the miner is 
not totally disabled. 

(b) Notwithstanding any other provi- 
sion of this section, and except as pro- 
vided in section 411(c)(3) of the act, no 
miner shall be found to be totally dis- 
abled if the miner is found to be doing 
his or her customary coal mine work 
or “comparable and gainful work” (see 
§ 410.412(a)(1) of this title) and there 
are no changed circumstances of em- 
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ployment indicative of reduced ability 
to perform coal mine work. 

(c) No miner who is engaged in coal 
mine employment shall (except as pro- 
vided in section 411(c)(3) of the act) be 
entitled to any benefits under this 
part while so employed. Any miner 
who has been determined to be eligible 
for benefits for any period during 
which such miner is engaged in coal 
mine employment shall be entitled to 
benefits if the miner’s employment 
terminates within 1 year after the 
date such determination becomes final 
(see § 725.503A of this subchapter). 


Comments received: Some comments ex- 
press concern that a formal change of work 
circumstances will be required before a 
working miner may be informed of his or 
her possible eligibility for benefits. One 
comment suggests that medica] evidence 
alone, regardless of circumstances of em- 
ployment, should form a basis for informing 
a miner of his or her eligibility if work is 
terminated. 

Discussion and changes: The Act provides 
that a miner’s employment in a mine shall 
not be conclusive evidence that the miner is 
not totally disabled “if there are changed 
circumstances of employment indicative of a 
reduced ability to perform his or her usual 
coal mine work.” In view of this provision it 
is clear that a change in circumstances is es- 
sential to a finding of total disability in the 
case of a working miner, unless the section 
411(c)(3) presumption applies. 

The concern that the change in circum- 
stances must be a formal change is unwar- 
ranted. It is intended that any change in cir- 
cumstances, including frequent absences 
from work because of respiratory illness, 
the inability to carry out regular duties 
without assistance, frequent unauthorized 
rest periods and the like, may be considered 
a change in circumstances. A formal reas- 
signment or transfer is not required. 


§ 727.206 Quality standards applicable to 
evidence. 


(a) No chest X-ray or X-ray report, 
ventilatory study or blood gas study 
which does not or did not meet the 
quality standards applicable at the 
time the evidence was submitted shall 
be considered sufficient to invoke the 
interim presumption provided in 
§ 727.203(a) of this part. With respect 
to evidence submitted prior to the ef- 
fective date of Part 718 of this title, 
the standards to be applied in the 
evaluation of evidence are contained 
in subpart D of Part 410 of this title. 
Evidence submitted after the effective 
date of the revised Part 718 shall be 
evaluated as provided in that part. 

(b)(1) In all claims where there is 
other evidence of a pulmonary or res- 
piratory impairment, a board-certified 
or board-eligible radiologist’s interpre- 
tation of a chest X-ray shall be accept- 
ed by the Office if the X-ray is in com- 
pliance with the requirements of 
§ 410.428(b) of this title and if such X- 
ray has been taken by a radiologist or 
qualified radiologic technologist or 
technician and there is no evidence 
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that the claim has been fraudlently 
represented. : 

(2) The following definitions shall 
apply when making a finding in ac- 
cordance with this paragraph: 

(i) The term “other evidence” means 
medical tests such as blood-gas studies, 
pulmonary function studies or physi- 
cal performance tests, physical exami- 
nations or medical histories which es- 
tablish the presence of a chronic respi- 
ratory or cardio-pulmonary condition 
and the spouse’s affidavit except that 
the spouse’s affidavit alone shall not 
be sufficient in the case of a living 
miner to establish the existence of a 
respiratory or pulmonary impairment. 
In the case of a deceased miner, in the 
absence of medical evidence to the 
contrary, affidavits of persons with 
knowledge of the miner’s physical con- 
dition may be sufficient to establish 
the presence of a respiratory or pul- 
monary impairment. 

(ii) ‘Pulmonary or respiratory im- 
pairment” means an inability of the 
human respiratory apparatus to per- 
form satisfactorily one or more of the 
three components of respiration, viz., 
ventilation, perfusion, and diffusion. 

(iii) ‘““Board-certified” means certifi- 
cation in radiology or diagnostic roent- 
genology by the American Board of 
Radiology, Inc. or the American Os- 
teopathic Association. 

(iv) “Board-eligible’ means the suc- 
cessful completion of a formal accred- 
ited residency program in radiology or 
diagnostic roentgenology. 

(v) “Qualified radiologic technolo- 
gist or technician” means an individu- 
al who is either certified as a regis- 
tered technologist by the American 
Registry of Radiologic Technologists 
or licensed as a radiologic technologist 
by a State licensing board. 


Comments received: (a) Some comments 
urge that it be made clear that a qualifying 
X-ray is sufficient to satisfy the interim pre- 
sumption. (b) Many comments take excep- 
tion to proposed paragraph (b)(1) which 
provided that this section did not preclude 
the consideration of any relevant evidence 
including other X-rays and X-ray reports in 
determining the presence or absence of 
pneumoconiosis. One comment suggests 
that only a qualifying X-ray should be 
deemed admissible evidence. (c) A few com- 
ments suggest that evidence of a respiratory 
or pulmonary impairment should not be re- 
quired to justify acceptance of an otherwise 
valid X-ray, or that the definition of ‘other 
evidence” should be clarified to indicate 
that evidence of total disability is not re- 
quired. A few comments suggest that “other 
evidence” should include lay evidence in the 
case of a living miner. (d) Much concern was 
expressed over the requirement that X-rays 
and X-ray reports meet Department of 
Labor quality standards. It is suggested that 
the quality determination be made by the 
examining physician and not Department of 
Labor experts. A few comments insist that 
the qualifications of Department of Labor 
experts should be set forth in detail. There 
is some fear that by having Department of 


FEDERAL REGISTER, VOL. 43, NO. 161—FRIDAY, AUGUST 18, 1978 








36828 


Labor experts examine X-rays for quality, 
the Department will ignore the Congres- 
sional mandate to accept certain X-rays as 
valid, or will use quality review procedures 
to circumvent Congress’ intent. ° 

Discussion and changes: The purpose of 
§ 727.206 is to properly implement the re- 
quirements of Sections 413(b) and 
402(f)(1)(D) of the Act. Responses to specif- 

_ ic comments are as follows: 

(a) This section provides that the X-ray 
re-reading provision is applicable to re- 
viewed claims. The section is not intended 
to suggest whether a particular X-ray is suf- 
ficient ‘to satisfy the interim presumption 
and establish entitlement. It provides only 
that an X-ray which is not of sufficient 
quality for determining the presence or ab- 
sence of pneumoconiosis shall not be consid- 
ered relevant evidence for the purpose of a 
claim reviewed under this part. 

(b) While the Act requires that all rele- 
vant evidence be considered in determining 
the validity of claims, proposed section 
(b)(1) has been eliminated because it had 
been incorrectly interpreted to mean that 
the Department would reinterpret X-rays 
and use such reinterpretation for the pur- 
pose of denying claims. The intention of the 
Department is to re-read X-rays to deter- 
mine whether they are of sufficient quality 
to be considered relevant evidence. 


(c) It is made clear in the Act and its legis- 
lative history that the Department of Labor 
must accept the X-ray interpretation sub- 
mitted by, or on behalf of, the claimant 
only in those cases where there is “other 
evidence that a miner has-a pulmonary or 
respiratory impairment * * *.” The statute 
does not require the Department to accept 
an X-ray interpretation in the absence of 
such evidence. 


The view that lay evidence alone should 
be considered sufficient “other evidence of 
impairment” in this connection in the case 
of a living miner cannot be accepted. The 
law requires, in the case of a living miner, 
that the presence of a respiratory or pul- 
monary impairment be established by medi- 
cal evidence. The miner is entitled to free 
medical examinations and tests, and these 
will be provided. The results of these exami- 
nations and tests are the best evidence of a 
respiratory or pulmonary impairment. Lay 
evidence may be used as appropriate in the 
case of a deceased miner. 


Any significant and measurable level of 
respiratory or pulmonary impairment, 
which activates the X-ray re-reading prohi- 


bition, should be sufficient for purposes of . 


this section. 


(d) The Department is charged with the 
responsibility to insure that an X-ray which 
purports to demonstrate the existence of 
pneumoconiosis is of adequate quality and 
is, therefore, reliable evidence of the exis- 
tence of the disease. The Department’s 
review of X-rays is for the purpose of 
making an objective determination of qual- 
ity. 

Suggestions relating to the qualifications 
of the experts to be used for determining X- 
ray quality by the Department are outside 
the scope of this section. 


RULES AND REGULATIONS 


Subpart D—Payment of Benefits/ 
Liability 


§ 727.300 Conditions and duration of eligi- 
bility. 


The provisions of subpart B of Part 
725 of this subchapter shall be appli- 
cable in determining the conditions 
and duration of eligibility applicable 
with respect to a claim approved under 
this part. 

Comments received: No comments for 
which a response is required. 


§ 727.301 Amounts payable, other payment 
provisions. 


Except as is otherwise provided in 
this part (see § 727.302), provisions re- 
lating to the amount of benefits pay- 
able, the manner of payment and all 
other provisions contained in subpart 
G of Part 725 and § 725.309 of this sub- 
chapter, shall be applicable to a claim 
approved under this part. A miner 
whose claim approved under this 
part shall be entitled to medical bene- 
fits to be determined and administered 
in accordance with the provisions of 
subpart I of Part 725 of this sub- 
chapter. 


Comments received: None. 


§ 727.302 Date from which benefits are 
payable after review and approval. 


(a) Section 435(c) of the act provides 
that any individual whose claim is ap- 
proved after review shall be awarded 
benefits on a retroactive basis for a 
period which begins no earlier than 
January 1, 1974. This section imple- 
ments section 435(c) of the act and 
sets forth provisions governing the 
date from which benefits shall be pay- 
able with respect to a claim reviewed 
under this part. (See also section 6(a) 
of the Longshoremen’s Act as incorpo- 
rated by section 422(a) of the act.) 

(b) In the case of a claim reviewed 
and finally approved under § 727.105, 
benefits shall be payable for all peri- 
ods of eligibility occurring on or after 
January 1, 1974. 

(c)(1) In the case of a miner whose 
claim is reviewed and finally approved 
under § 727.106, benefits shall be pay- 
able for all periods of eligibility begin- 
ning with the month of onset of total 
disability due to pneumoconiosis or 
January 1, 1974, whichever is later. 
Where the evidence does not establish 
the month of onset, benefits shall be 
payable from the month during which 
the miner elected review under 
§ 727.104. 

(2) In the case of a survivor whose 
claim is reviewed and finally approved 
under § 727.106, benefits shall ‘be pay- 
able for all periods of eligibility occur- 
ring on or after the month of the 
miner’s death or January 1, 1974, 
whichever is later. 


(d)(1) In the case of a miner’s claim 
which is reviewed and finally approved 
under § 727.107, benefits shall be pay- 
able for all periods of eligibility begin- 
ning with the month of onset of total 
disability due to pneumoconiosis or 
January 1, 1974, whichever is later. 
Where the evidence does not establish 
the month of onset, benefits shall be 
payable from the month during which 
the miner elected review under 
§ 727.104. 

(2) In the case of a survivor whose 
claim is reviewed and finally approved 
under § 727.107, benefits shall be pay- 
able for all periods of eligibility occur- 
ring on or after the month of the 
miner’s death or January 1, 1974, 
whichever is later. 

(e) In the case of a claim reviewed 
and finally approved under § 727.108, 
benefits shall be payable as provided 
in § 725.503 of this subchapter. 

(f) For the purposes of this section, 
the term “finally approved’ means 
that an award of benefits has been 
made or affirmed by a deputy commis- 
sioner, administrative law judge, the 
Benefits Review Board, or a U.S. court 
of appeals, that no further hearing, 
appeal, or reconsideration is pending, 
and the time to request such hearing, 
appeal, or reconsideration has expired. 
(See part 725 of this subchapter gener- 
ally.) Benefit payments shall be initi- 
ated prior to final approval in accord- 
ance with the provisions of § 725.522 of 
this subchapter. 


Comments received: (a) A few comments 
indicated that the term “finally approved” 
as it appears in this section will require a 
claimant to wait until all proceedings with 
respect to the claim are completed before 
any payments will be made, or before full 
retroactive payments, if any, will be made, 
(b) many commentators strongly object to 
the provisions which establish the first 
month of entitlemént as the month of elec- 
tion in certain cases, if the actual month of 
onset cannot be established. 

Discussion and changes: (a) The term “fi- 
nally approved” is not intended to deprive a 
claimant of any payments, including full 
retroactive payments to which he or she is 
entitled, prior to the final adjudication of 
the claim. Those “interim payments” are 
guaranteed by the revised §727.105 and 
§ 725.522 of this subchapter which is cross 
cited in this section. However, the term “fi- 
nally approved” makes clear that the claim- 
ant’s right to benefits paid or payable is not 
fully established until the claim is finally 
adjudicated, and that any interim payments 
made are subject to recovery or offset if a 
determination by a deputy commissioner is 
not sustained by a higher level adjudicator. 

(b) Many commentators expressed the 
view that by establishing the first month of 
entitlement as the date of election in the 
absence of evidence of the month of onset, 
certain claimants would be deprived of ret- 
roactive benefits back to January 1, 1974. 
The Department does not agree. 

Section 435 of the act requires that each 
of these cases be treated as a part C claim. 
The date benefits begin under part C, which 
incorporates section 6(a) of the Longshore- 
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men’s Act, is the date of onset of total dis- 
ability due to pneumoconiosis. Under the 
Department’s prior part C regulations (as 
well as the revised regulations), the date of 
onset must be established by evidence. If 
the evidence does not establish that date, 
the date of filing was and is considered to be 
the date of onset. This approach was adopt- 
ed in view of the great difficulty encoun- 
tered in establishing a date certain on which 
pneumoconiosis, often a latent, progressive, 
and insidious disease, progressed to total 
disability. The filing date was thought to be 
fair since proof of onset, which was usually 
obtained after filing, would likely fix the 
date of total disability at the time at which 
the medical tests were administered. The 
filing date, on the other hand, was likely to 
be a more accurate measure of onset since it 
would be the date, or close to the date, on 
which the claimant felt the need to file for 
benefits, presumably because disability had 
become total. 

It is the Department’s view that Congress 
recognized and adopted this approach in 
section 435(a)(4) of the act, which estab- 
lishes the date of filing in the case of a 
social security election as the date of the 
election. There could be no other purpose 
for section 435(a)(4), since the date of filing 
of a prior part B denial is not relevant to 
anything but the date of payments under 
part C. There clearly is no statute of limita- 
tion applicable to such a claim. 

In any event, the Department does not 
intend to use this provision to deny eligible 
part B claimants full retroactive benefits if 
an onset date is established at any time 
before the date of election. Every effort will 
be made to establish the onset date but ex- 
perience dictates that in some cases it will 
not be determinable. This is particularly 
true in the case of claimants who must 
submit additional evidence after election in 
order to establish entitlement. This group 
should include most claimants affected by 
the filing date problem. In any case where 
earlier evidence of onset is in the file, an 
earlier date than the date of election will be 
selected. 

It should be noted as well that all social 
security approvals will receive benefits ret- 
roactive to January 1, 1974, and all part C 
review claimants will also receive benefits 
on a retroactive basis if appropriate. 


§ 727.303 Claims filed under section 415 of 
the act. 


(a) A claim filed by a miner between 
July 1 and December 31, 1973, with 
the Secretary of Labor under section 
415 of the act is subject to review 
under this section if it was pending or 
had been denied on or before March 1, 
1978. Prior to the enactment of the 
Black Lung Benefits Reform Act of 
1977, benefits with respect to a section 
415 claim may have been payable by 
the Secretary. of Labor from Federal 
funds for periods of eligibility between 
July 1 and December 31, 1973. Howev- 
er, under section 435 of the act, no 
benefits may be paid with respect to a 
claim reviewed under that section, in- 
cluding a section 415 claim, for any 
period of eligibility prior to January 1, 
1974. Accordingly, in the case of any 
claim filed under section 415 of the act 
with respect to which no benefits have 
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been awarded prior to March 1, 1978, 
for any period of eligibility between 
July 1 and December 31, 1973, no 
benefits which might have been 
awarded for this period shall be 
awarded in any adjudication of the 
claim taking place after the effective 
date of this part. 

(b) A claim filed under section 415 of 
the act which is reviewed under this 
part shall for all purposes be consid- 
ered as if it was filed on January 1, 
1974, under part C of title IV of the 
act. 


Comments received: A few comments 
argue that it is wrong to preclude eligibility 
for section 415 benefits if any were obtain- 
able before the enactment of the 1977 
amendments but were not awarded. 

Discussion and changes: While the De- 
partment recognizes that a few section 415 
claimants might be denied benefits for the 
period from July 1 to December 31, 1973, if 
any were payable, the 1977 amendments 
clearly extinguish the right of section 415 
claimants to obtain benefits for that period. 
Section 435(b) of the act provides that the 
review of all pending and denied section 415 
and part C claims is automatic. Section 
435(c) provides that a claim which is ap- 
proved on review can be paid retroactive to 
January 1, 1974, and no earlier. 

Moreover, the trust fund is prohibited 
from making payments for any period 
before January 1, 1974. There is no inde- 
pendent authority provided to the Secretary 
to spend money for benefits from any 
source other than the fund, and the Depart- 
ment cannot create such spending authority 
by regulation. Accordingly the comments 
must be rejected. 


§ 727.304 Liability for benefit payments. 


A claim approved under this part 
shall be payable either by a coal mine 
employer (see subpart F of Part 725 of 
this subchapter) or the black lung dis- 
ability trust fund. Benefits shall be 
payable by a responsible coal mine em- 
ployer if the miner’s last date of coal 
mine employment occurred on or after 
January 1, 1970, and if the miner’s last 
coal mine employer or a successor to 
such employer is found liable under 
the provisions of subpart F of Part 725 
of this subchapter. Where it is deter- 
mined that the employer liable for the 
payment of such benefits has not com- 
menced payment of benefits within 30 
days after the date the claimant is ini- 
tially determined eligible or within 30 
days after a payment is due, the fund 
will make the required payments. The 
employer is required by section 424 of 
the act to reimburse the fund where 
its liability is finally determined. For 
the purposes of determining the liabil- 
ity of a coal mine employer or the 
fund for the payment of an approved 
claim, the provisions of subparts F and 
H of Part 725 of this subchapter shall 
be applicable to a claim considered 
under this part, including any claim 
originally filed under part B of title IV 
of the act with the Social Security Ad- 
ministration. In all other cases, bene- 
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fits shall be payable by the fund. 
Nothing in this part shall be construed 
in derogation of the terms of Part 725 
of this subchapter insofar as Part 725 
affects the liability of a coal mine em- 
ployer. 


Comments received: A few comments ex- 
press concern that this section does not 
specify that payment will be made from the 
fund if an operator refuses to pay a claim. 

Discussion and changes: This section has 
been clarified to indicate that the fund will 
initiate benefit payments where the liable 
operator refuses to make such payments 
within the period specified by section 
424(a)(1)(A) of the act. 


Subpart E—Special Review Provisions 
Relating to Claims Pending Before 
an Administrative Law Judge or 
the Benefits Review Board 


§ 727.401 General. 


Section 435 of the act requires the 
Secretary of Labor to establish a con- 
sistent and effective procedure for the 
review of pending and denied claims in 
light of the amendments made by the 
Black Lung Benefits Reform Act of 
1977. A number of the claims encom- 
passed by section 435 are pending in 
the Office of Administrative Law 
Judges or before the Benefits Review 
Board. In order to insure a fair, order- 
ly, and uniform disposition of claims 
pending before an administrative law 
judge or the Board which are subject 
to review under section 435 of the act, 
it has been determined that a return 
of many of these claims to the Office 
for expedited review is essential. 

This subpart sets forth the proce- 
dures to be followed with respect to 
claims which are within the jurisdic- 
tion of the Office of Administrative 
Law Judges or the Benefits Review 
Board for which review under section 
435 of the act is required. In order to 
carry out the purposes of section 435, 
certain of the procedures ordinarily 
applicable in the adjudication of a 
claim are changed in certain specified 
instances. These changes are intended 
exclusively to facilitate a uniform ad- 
ministrative review of all pending and 
denied claims where such review is ap- 
propriate. Once the administrative 
review of these claims has been com- 
pleted, the hearing and appeal proce- 
dures set forth in subpart D of part 
725 of this subchapter shall be availa- 
ble to all parties to a claim. Additional 
evidence may be submitted in connec- 
tion with a reviewed claim by any 
party as is considered appropriate by 
the deputy commissioner or adminis- 
trative law judge, and as is permitted 
by the act and this part. 


Comments received: A few comments rec- 
ommend that this section should clarify an 
operator’s right to submit additional evi- 
dence in connection with a reviewed claim. 
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Discussion and changes: The Department 
agrees that in certain circumstances an op- 
erator may be allowed to submit additional 
evidence in connection with a reviewed 
claim and a correction has been made. 


§ 727.402 Claims pending in the Office of 
Administrative Law Judges. 


(a) A claim which is pending in the 
Office of Administrative Law Judges 
may be subject to review by a deputy 
commissioner under this part. This 
section sets forth criteria to be applied 
by the Chief Administrative Law 
Judge or an administrative law judge 
for determining whether a _ claim 
should be remanded to the deputy 
commissioner for review under 
§ 727.108 or whether jurisdiction over 
the claim should be retained and sets 
forth a procedure to be followed if 
remand is required. 

(b) A claim pending in the Office of 
Administrative Law Judges, which has 
been administratively denied by the 
deputy commissioner and with respect 
to which no decision has been issued, 
may be remanded to the deputy com- 
missioner for consideration under 
§ 727.108, upon the request of the Di- 
rector or the claimant, or by the ad- 
ministrative law judge on his or her 
own motion. 

(c) A claim pending in the Office of 
Administrative Law Judges, which has 
been administratively approved by the 
deputy commissioner and was forward- 
ed for hearing at the request of a coal 
mine operator, shall be remanded to 
the deputy commissioner for payment 
if the miner on whose total disability 
or death the claim is predicated was 
last engaged in coal mine employment 
before January 1, 1970. If the miner’s 
last coal mine employment occurred 
on or after January 1, 1970, the Office 
of Administrative Law Judges shall 
retain jurisdiction over the claim and 
proceed to adjudicate the claimant’s 
eligibility and the liability of the 
named coal mine employer in accord- 
ance with the provisions of this part. 
If jurisdiction over a claim is retained 
under this paragraph, the administra- 
tive law judge may, on his or her own 
motion or at the request of the claim- 
ant, remand the claim to the deputy 
commissioner for consideration under 
§ 727.108 if further evidentiary devel- 
opment of the claim is necessary. The 
right to review provided by § 727.108 is 
not available to a coal mine employer. 

(d) A claim which has been denied 
by an administrative law judge and 
with respect to which no reconsider- 
ation or appeal is pending shall be 
automatically reviewed under 
§ 727.108. 

(e) In the case of a claim with re- 
spect to which a decision has been 
issued by an administrative law judge 
but not filed with the deputy commis- 
sioner, or if the decision has been filed 
and the time for appeal to the Bene- 
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fits Review Board has not expired, the 
provisions of this paragraph shall 
apply. If appropriate, such decision 
shall be immediately filed with the 
deputy commissioner. If the decision 
denied the claimant’s entitlement to 
benefits, the claim shall be considered 
a pending claim subject to review by 
the deputy “commissioner under 
§ 727.108, or subject to an appeal to 
the Benefits Review Board. If the de- 
cision awards benefits to the claimant, 
the claim shall be paid as provided in 
part 725 of this subchapter and an 
appeal to the Benefits Review Board 
may be taken. If such an appeal is 
taken, the Board shall consider the 
appeal under the applicable provisions 
of this part, and may take such other 
action as is appropriate. 

(f) Except as provided in paragraph 
(b) of this section, the remand of a 
claim authorized by this section shall 
be made by order of the Chief Admin- 
istrative Law Judge or an administra- 
tive law judge on his or her own 
motion, or on the motion of any party 
to the claim as is appropriate. 


Comments received: Many comments were 
received in support of this section. Some 
comments urge that the claimant alone 
should be allowed to decide whether to 
remain at the administrative law judge level 
or elect expedited review by the deputy 
commissioner. 

Discussion and changes: Although a 
claimant has the right to elect whether to 
pursue the claim pending before an adminis- 
trative law judge or to have the case re- 
manded fcr review under section 435 of the 
act, the Director also has an interest in in- 
suring that the claim has been fully devel- 
oped before a formal hearing is conducted. 
The Director, both as a party to the pro- 
ceedings and as administrator of the black 
lung program, must have the right to re- 
quest remand, particularly where it is deter- 
mined that further development of the evi- 
dence may result in a finding of entitlement 
without the necessity for formal hearing. In 
addition, the administrative law judge, as 
the fact finder in contested cases, has the 
authority to determine whether remand is 
appropriate, but is not in a position to 
gather evidence on behalf of the claimant 
or assist a claimant in obtaining new evi- 
dence. Accordingly, if new evidence is neces- 
sary, the claim may be remanded to the 
deputy commissioner who will help obtain 


- this new evidence. These provisions are not 


designed to limit a claimant’s right but 
rather are intended to insure compliance 
with the 1977 amendments and the proper 
utilization of available resources by avoid- 
ing, where possible, duplicative hearings. 


§ 727.403 Claims pending before the Bene- 
fits Review Board. 


(a) A claim pending before the Bene- 
fits Review Board which may be sub- 
ject to review under this part shall be 
considered by the Board as the Board 
deems appropriate, in accordance with 
the authority given the Board by the 
act. 

(b) If a claim subject to review under 
this part is pending before the Board, 


the Board may, on its own motion or 
at the request of the Director, remand 
such case to the deputy commissioner 
for review under § 727.108. The con- 
sent of the parties shall not be a pre- : 
requisite to a remand by the Board 
under this paragraph. 

(c) A claimant whose claim is pend- 
ing before the Board may request that 
his or her claim be remanded to the 
deputy commissioner for consideration 
under § 727.108. 


Comments received: A few comments rec- 
ommend additional standards for considera- 
tion of cases by the Board. 

Discussion and changes: The law estab- 
lishing the Board establishes its scope of au- 
thority and it is not proper for the Depart- 
ment to further affect that authority in the 
context of these rules. 


§ 727.404 Claims pending in a U.S. Court 
of Appeals. 


A claim pending in a U.S. court of 
appeals which may be subject to 
review under this part shall be consid- 
ered by the court as the court deems 
appropriate. 


Comments received: None. 


§ 727.405 Expedited review of claims. 


(a) A claim which is remanded to the 
deputy commissioner by an adminis- 
trative law judge, the Benefits Review 
Board, or a court, under this subpart 
shall be reviewed under § 727.108 and 
in accordance with the provisions of 
this part on a priority basis. Such 
claim shall be reviewed by the deputy 
commissioner before any other claim, 
except for a claim remanded at an ear- 
lier date under this subpart. If no ad- 
ditional evidence is submitted or re- 
quired with respect to a claim remand- 
ed under this subpart, the deputy com- 
missioner shall make initial findings 
(see §725.410 of this subchapter) on 
the claim within no more than 60 days 
from the date on which the claim was 
remanded. 

(b) If, after appropriate notice has 
been given to the claimant of his op- 
portunity to elect review by the 
deputy commissioner in accordance 
with this subpart, or to proceed 
through the administrative appeals 
process, the claimant chooses not to 
elect review by the deputy commis- 
sioner, the claimant’s right to review 
provided by this part shall be consid- 
ered fully satisfied, and no further 
review of the claim beyond that af- 
forded by the appeals process shall be 
required under section 435 of the act. 


Comments received: Many comments sup- 
port this provision. A few comments urge 
that a claimant should not forfeit review if 
his or her claim is not remanded to the 
deputy commissioner. 

Discussion and changes: The purpose of 
paragraph (b) is to preclude a claimant from 
seeking review of his or her claim under the 
new law by an administrative law judge and 
the Benefits Review Board and then, if not 
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satisfied, seeking further review by the 
deputy commissioner. The claimant’s abso- 
lute right to review under the new law may 
be exercised only once and that should be 
done in the first instance before the deputy 
commissioner, after which a hearing and an 
appeal will be available if necessary. The 
paragraph is however, revised to more clear- 
ly reflect this intent. 


Signed this 11th day of August 1978 
at Washington, D.C. 


Ray MARSHALL, 
Secretary of Labor. 
CFR Doc. 78-22858 Filed 8-17-78; 8:45 am] 
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